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FRANZ C. ESCHWEILER 


The late Justice Franz C. Eschweiler was born in Hough- 
ton, Michigan, September 6, 1863, received his early education 
in the schools of that city, later attending Iowa and Michigan 
state universities. He served in the railway mail service, 
studying law at the same time and was admitted to the bar in 
Milwaukee in 1889, where he practiced law until 1910, when 
he was selected judge of the circuit court. He served in that 
position until 1916, when he was elected associate justice of 
the supreme court, where he served until his death in Novem- 
ber, 1929, rounding out a judicial experience of approximately 
twenty years, and a service on the supreme court of thirteen 
years. 

Justice Eschweiler possessed qualities which made him a 
strong judge and a very useful member of an appellate court. 
He was devoted to the law. His talents and abilities were 
dedicated to the law. His understanding of fundamental 
principles and his familiarity with decided cases made him a 
most valuable conferee. His unremitting industry, coupled 
with a natural impulse to delve into the record of every case, 
brought out the facts of a case most helpfully before the court. 
He possessed an independence of judgment which proclaimed 
his strength. He was firm in his views—perhaps too firm; 
but he supported those views with a vigor and clarity that 
brought to light every aspect of a problem and contributed 
greatly to a well-considered conclusion. 

Justice Eschweiler’s fine personal attributes made him a 
most delightful companion. He was indulgent, kind and con- 
siderate. His sympathies were deep and genuine. He had a 
most delightful sense of humor. His differences with his as- 
sociates were of the mind and not of the heart. Without 
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surrendering his own convictions, he tolerated the majority 
opinion with becoming resignation. 

By reason of his deep sympathies with human misfortune, 
he was occasionally torn by a conflict between consideration of 
Solomonic justice and established law. If at times he showed 
scant respect for settled legal principles, it was because such 
principles worked special and individual results out of har- 
mony with his deep-seated notions of right, so that they grated 
upon his sense of justice. 

He was sincerely interested in young people. It was this 
interest which bound him to Marquette University Law School, 
where he found time to lecture in addition to performing his 
onerous duties on the supreme court. He did more than this. 
He gave to individual, and groups of, students hours of spec- 
ial time. He wanted them to succeed, and their success gave 
him his greatest pleasure. There are many young lawyers 
throughout the State who owe the hope and inspiration which 
brought them success to the kindly, sympathetic and sacrific- 
ing helpfulness of Mr. Justice Eschweiler. It is believed by 
his friends that this interest prompted him to tolerate undue 
drafts upon his strength and health. 

He was of unremitting industry. He was jealous of time. 
He believed it should be devoted to useful purposes. He was 
the subject of no hobby and scorned recreation. His pleasures 
came from useful achievements to the accomplishment of 
which his life was dedicated. His career was one of faithful 
public service, his life one of public usefulness and individual 
helpfulness. 
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INFANT’S RESPONSIBILITY FOR HIS AGENT’S TORT 


I 


The general American and English rule is that an infant 
cannot appoint an agent or servant, that such an appointment 
is void.1 A reason given? for this view is that if the acts done 
by the agent or attorney for the infant principal are voidable 
at the infant’s pleasure, then the power of attorney “is not 
operative according to its terms”; whereas, if the acts of the 
agent are binding upon the infant, then he has done by another 
what he could not do himself directly, make binding contracts. 
And, it is continued, although the whole purpose of protecting 
infants is to allow them to affirm what is to their benefit and to 
avoid disadvantageous transactions, a logical contradiction 
occurs when an infant may affirm the beneficial act of an agent 
and disaffirm his detrimental acts; for if he affirms the bene- 
ficial act of his agent, he affirms the agency itself, and conse- 
quently all the acts of his agent. And this, it is said, is repug- 
nant to the object of the law in protecting the infant. From 
these reasons, it is concluded that the discretionary privilege 
available to an infant is “incapable of delegation.”* These 
objections are made with equal force to the appointment of a 
servant or employee by an infant. 

The conclusion of this argument, that an infant’s dis- 
cretionary privilege is incapable of delegation, is undoubtedly 
correct. It is well settled that only the infant himself may 
plead his minority where the transaction is voidable.* But 
where one seeks to hold an infant on a contract made for him 
by his agent, can it be doubted that the infant himself would 
plead his infancy in his own behalf? Whether or not the agent 
could be held is a question beyond the scope of this article. 
Certainly he could not plead in his own defense the infancy 
of his principal. 





1 Mechem on AcEeNcy (2d ed. 1914) sec. 141. 
3 Hare and Wallace’s annotation of Tucker v. Moreland in 1 American Leading Cases, 224, 
at 247; ibid (Sth ed.) 280, at 305. 
8 Ibid. 
“Schouler, Domestic RELATIONS (6th ed. 1921) sec. 1008. 
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But the reasons given for the conclusion and in support of 
the rule that an infant cannot appoint an agent, prove nothing. 
The rule assumes that the act of an agent for an infant prin- 
cipal cannot be voidable,® that it is necessarily a binding act, 
or else it belies the fact of agency or power to act for the in- 
fant principal vicariously. The act of an agent, within the 
scope of his authority, is ordinarily considered the act of the 
principal himself, and the principal is responsible for the con- 
sequences as if it were. This seems to be the whole basis of 
vicarious responsibility. No one would presume to think in 
such a case that the agent could commit the principal to conse- 
quences to which the principal could not subject himself if he 
were acting directly in the agent’s place. Why, then, should 
one assume that the agent of an infant principal can bind the 
infant in a way an infant cannot bind himself, except, perhaps, 
for necessaries? If agency is looked upon as an extension of 
one’s “legal personality”, whatever that is, it is not more than 
the principal comprehends within himself.’ If the principal 
can effect only voidable acts, his agent can do no more. That 
an agent’s contract made for his principal is voidable and that 
the agent actually represented a principal at the time of con- 
tracting, are not inconsistent propositions. 

It is said that a logical contradiction occurs if the infant 
attempts to affirm the beneficial acts of his agent and to dis- 
affirm the disadvantageous acts; for if he affirms the beneficial 
acts, he has affirmed the agency itself, thereby, and as well all 
that the agent did within the scope of his employment, includ- 
ing the detrimental acts from which the law seeks to protect 
the infant.* Assume in a given case that the infant does direct- 
ly all that the agent did for him. The infant may not affirm 
the beneficial phases of the transaction and disaffirm what is 
not to his benefit. The courts have generally held that the in- 
fant must disaffirm all or not at all.° 





5 Mechem, op. cit. supra note 1 at sec. 141. 
© Ibid, at sec. 129. 
1 [bid. 
8 — cit. supra note 2. 
Page on Contracts (2d ed. 1920) sec. 1616, citing State ex rel. Stempel v. New Orleans 
caso1) 105 La. 768, 30 So. 97 (infant affirming part and avoiding part of agent’s acts). 
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To demonstrate the inaccuracy of this “logical contradic- 
tion”, suppose that the infant through his agent makes a bene- 
ficial contract with A and a detrimental contract with Z. He 
affirms the contract with A and disaffirms that with Z. By 
affirming the first contract he has affirmed the agency, the pro- 
ponents of the rule under criticism would say, and consequent- 
ly has affirmed everything the agent has done. It is admitted 
that by affirming the contract the agent made with A, the in- 
fant has probably affirmed everything the agent did in con- 
nection with A; but to conclude from this that the infant also 
confirmed and is bound by every other act of the agent, his 
contract with Z, for instance, is unwarranted. 

Under the view that an infant cannot appoint an agent, 
that such agency is void and non-existent, the infant unques- 
tionably cannot be held for the acts of his agent. But in such 
a case it is equally clear that the infant cannot enjoy the bene- 
fits of the agent’s acts even if there were no detriments.’® The 
issue properly arises where the infant’s appointment of an 
agent is considered as valid or voidable. If it were valid and 
binding on the infant, it is questionable if the infant would be 
bound by the agent’s contract.11_ In some jurisdictions where 
the infant’s appointment of an agent is voidable, however, the 
view is taken that the infant may avoid his agent’s disadvan- 
tageous acts, not by avoiding the agent’s particular act or con- 
tract, but by avoiding the contract of agency itself, assuming 
that the appointment of the agent is by contract.!* 

This, it is suggested, is the fallacy of the argument under 
criticism in the preceding paragraphs. It is assumed, without 
satisfactory explanation, that where the infant’s appointment 
of an agent is voidable, he may protect himself only by re- 
pudiating the agency. Why the agency should not remain to 





10 Armitage v. Widoe (1877) 36 Mich. 124; Turner v. Bondalier (1888) 31 Mo. App. 582; 
Poston v. Williams (1903) 99 Mo. App. 513, 73 S. W. 1099; Fonda v. Van Horne (1836, N. 
Y.) 15 Wend. 631; Sawyer v. Northan (1893) 112 N. C. 261, 16 S. E. 1023. 

See Fruchey v. Eagleson (1896) 15 Ind. App. 88, 43 N. E. 146 and Plummer v. 
Northern P. R. Co. (1917) 98 Wash. 67, 167 Pac. 73. See also Mechem, op. cit. supra note 1 at 
sec. 140. Where the infant receives the necessaries purchased for him by an agent, his liability 
therefore would seem to be quasi-contractual for goods had and received and not on the contract 
the agent made for him. See Page, op. cit. supra note 9 at sec. 1586. But would an infant 
be held for necessaries which his agent bought for him but never delivered to him? 

12 Vogelsang v. Null (1887) 67 Tex. 465, 3 S. W. 451; cf. Turner v. Bondalier, supra 
note 10. See also Mechem, op. cit. supra note 1 at secs. 146, 147. 
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allow the infant to profit by the beneficial contracts the agent 
has made, while he disaffirms particular detrimental contracts 
of the agent, is not clear. 

The obvious case testing the validity of this criticism of the 
general rule above stated is an action against an infant prin- 
cipal whose agent tortiously induced an authorized contract 
by an unauthorized misrepresentation of fact, e.g., the infant’s 
age or a fraudulent warranty, which it was in his apparent or 
implied authority to make. Although it is true that an infant 
may disaffirm his contracts, he must answer for his own torts, 
intentional or negligent.'* But there is also authority holding 
that an infant cannot be held for his torts arising out of or 
connected with a contract.14 Assuming that the misrepresent- 
ation of the agent in the above stated case is such a tort, the 
infant would not be held in some jurisdictions if he had con- 
ducted the transaction personally. And in these same jurisdic- 
tions the infant would be protected from tort liability where 
his agent conducted the transaction for him, whether to pre- 
vent the enforcement of the contract of agency or the contract 
the agent made with the plaintiff being uncertain.’* But the 
principle that an infant is not responsible for his torts arising 
out of or connected with contracts has been greatly limited and 
is not law in some states.‘ Would courts not applying this 
principle be more inclined to excuse an infant where his agent 
makes the contract and commits the unauthorized tort induc- 
ing it? An infant cannot disaffirm his own torts as he can his 
contracts. But if he may disaffirm his agent’s contracts, may 
he also avoid his agent’s torts committed within the scope of 
the agency? Since it seems clear that he cannot disaffirm his 
agent’s tort, as such, can he evade responsibility for it by dis- 





18 Wigmore, Tortious Responsibility, 7 Harv. L. Rev. 441, at 446-448, 3 Setect Essays IN 
ANGLO-AMERICAN LEGAL HISTORY ¥ 510-511; Bohlen, Liability in Tort of Infants and 
Insane Persons, 23 Micu. L. Rev. STUDIES IN THE Law or Torts (1926) 543; Schouler, 
op. cit. supra note 4 at sec. 1030. Although an infant is responsible for his negligence, his age 
is an important circumstance in determining the duty of care required of him. See Bohlen, 
op. cit. supra. See also Neal v. Gillett (1855) 23 Conn. 437; and Quinn v. Ross Motor Car 
Co. (1914) 157 Wis. 543, 147 N. W. 1000. It is apparent from his discussion that Professor 
Bohlen, for the purposes of his article, intends “infant’’? to mean one of extreme youth, not 
sui juris. 

14 Leslie, Ltd. v. Sheill [1914] 3 K. B. 607. See infra note 28. 
5 See infra note 28. 
Infra note 28, 
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affirming the voidable contract of agency? Or can the infant be 
protected from liability for his agent’s or servant’s tort only 
by deciding that his appointment of an agent or servant is 
void? A consideration of these questions and of whether the 
infant should be protected at all is the purpose of this article. 

The general view has always been that the appointment 
of an agent or servant by an infant is void and of no effect.1" 
To some extent, however, this view has been subjected to the 
same qualifications as the rule governing infants’ contracts 
generally. Infants’ contracts were early classed as void, 
voidable or valid, depending on how obviously detrimental or 
beneficial they were in each instance. An infant’s appoint- 
ment of an agent or power of attorney was the classic example 
of his void contracts. Thus his creation of an agency clearly 
to his detriment, such as a power of attorney to confess judg- 
ment, was held void.'® And the agency is said to be valid where 
an act done under it is obligatory to the infant or where the 
agent’s contract was for necessaries.'® 

But it was early decided that an infant might accept livery 
of seizin by agent, as it was clearly beneficial.2° And the ever- 
increasing better view is that every appointment of an agent 
by an infant is voidable.2* It is believed that the infant is 
sufficiently protected from his agent’s injudicious transactions 
under this modern view. Where the infant’s appointment of 
an agent is voidable, then, he may have an agent. And this 
is true of his hiring a servant or employee.?? The infant may 
avoid a contract of agency or employment even if it is for a 
definite term. And it has been said that if the agency or em- 
ployment is voidable, the infant may escape responsibility for 
the acts or torts of his agent or employee by avoiding the 
agency or employment.” But the fallacy in this reasoning 
seems to be the assumption that such disaffirmance is retro- 





17 Mechem, loc. cit. supra note 1. 

18 Jbid, at sec. 143. 

19 But see supra note 11. 

% Zouch v. Parsons (1765) 3 Burr. 1794, 

2 Page, op. cit. supra note 9 at sec. 1580, and cases cited; Mechem, of. cit. supra note 1 at 
sec. 144. 

22 Mechem, op. cit. supra note 1 at secs. 36-39. 

23 [bid. at sec. 147; Page, op. cit. supra note 9 at sec. 1580. See also Vogelsang v. Null and 
Turner v. Bondalier, supra note 12. 
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active and wipes out the agency from the beginning. The very 
meaning of voidable is valid until and before avoided.** If all 
the acts of the agent were contracts disadvantageous to the 
infant principal, it is not necessary or logical to say that after 
the acts were done the infant could avoid responsibility by 
disaffirming the voidable contract of agency. The infant may 
protect himself by avoiding the contracts made by his agent.”® 
For if the infant had done the acts himself, he could avoid 
them. 

Suppose the infant’s agent or servant commits an inten- 
tional or negligent tort within the scope of the agency or em- 
ployment. Assuming that he cannot avoid the agent’s tort 
as he could his contract, if the agency or employment is void- 
able, can the infant escape responsibility for what is already 
done by merely dismissing the agent or servant? Here he can 
avoid responsibility for the tort in no other way. The agent’s 
contracts and torts are not analogous, for if the infant him- 
self had committed the tort, he would be held for it. 


The infant should not be protected in such a case on the 
theory that it is a tort arising out of or connected with a con- 
tract, because, by hypothesis, the only contract is between the 
agent and the infant, not between either of these two and the 
plaintiff who was injured by the agent’s tort. The scope of 
this defense, as stated by Pollock”*® in the following sentence: 
“But if an infant’s wrongful act, though concerned with the 
subject-matter of a contract, and such that but for the contract 
there would have been no opportunity of committing it, is 
nevertheless independent of the contract in the sense of not 
being an act of the kind contemplated by it, or being an act 
expressly forbidden by it, then the infant is liable,” is thus 
supplemented by Ruegg:*7 “A man who has made a contract 
with an infant cannot convert anything that arises out of that 





34 Bouvier’s Law Dictionary, (Rawle’s 3d revision, 1914) under ‘‘Void’’. See Page, op. cit. 
supra note 9 at sec. 1593. 

% Mechem, op. cit. supra note 1 at secs. 140, 141, 145 and 146. Blomquist v. Jennings 
(1926) 119 Ore. 691, 250 Pac. 1101. See also Burdick on PARTNERSHIP (3d ed. 1917) p. 96 
and cases cited. 

26 Pollock on Contracts (1876) 53. 
 Ruegg, Emptoyer’s LiaBitiry & WoRKMEN’s COMPENSATION (8th ed. 1910) p. 159. 
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contract into a tort, and seek to enforce the contract through 
the medium of an action for tort.” (Italics the writer’s.) 

In most American jurisdictions this rule has been practic- 
ally abandoned and the infant may be held in tort;?* and it is 





28If ever an anomolous or evasive principal of law existed it is the rule that an infant 
cannot be held for his tort arising out of, growing out of, or connected with a contract. The 
obvious uselessness of this principle is in the lack of meaning, as it has been applied, of the 
words “arising out of, growing out of or connected with”. The doctrine is based on the assump- 
tion, universally recognized, that an infant is responsible for his torts but not for his contracts. 
Supporters of this principle say that to allow the action of tort by permitting the plaintiff to 
take advantage of the rules of procedure where there has been a contract of some sort between 
the plaintiff and the infant defendant and thus to allow the plaintiff to enforce the contract 
indirectly by suing in tort would be in violation of the traditional aim of the common law to 
protect infants. 

This principle apparently had its inception in Grove and Nevill’s Case (16 Car. II), no 
report of which can be found by the writer, but it is described as 16 Car. 2, Rot. 400, and 
is discussed in the three several reports of Johnson v. Pie (17 Car. II) and made the basis of 
the latter decision. In Grove and Nevill’s Case an infant was sued in trespass on the case for 
affirming to the plaintiff purchaser that the stone sold was his and was a diamond, whereas 


neither affirmation was true. 1 Levinz, 169 “ . , . for selling a false jewel, affirming it to be a 

true one... ”; 1 Keble, 913 “ . . . on deceitful affirmance of a Stone that was but 

Bristow, to be a Diamond, and his own, . .. ”; 1 Siderfin, 258 “ . . . for affirming a 

jewel to be his, which was not . .. ”. The defendant pleaded his infancy and plaintiff 
“ce 


demurring, judgment was given for the defendant. 1 Levinz, 169. ra use the 
Affirmation being by an Infant was void; and it is not like to Trespass, Felony, &c. for there 
is a Fact done’; 1 Keble, 913 “ . . . because it was matter of contract; ...” 

In Johnson v. Pie, appearing in the following year, the infant defendant, ‘‘being 20 and 
¥%" (1 Keble, 905), induced the plaintiff to lend him money on his false representation that he 
was of age. (‘‘And as of full age seal’d a Deed of Mortgage to the Plaintiff, which he after 
avoided for Infancy, to his Damage.’’ 1 Keble, 905). Plaintiff brought an action on the case 
to recover from the infant for his fraud and deceit. The Court of King’s Bench held for the 
infant because (1 Levinz, 169) “. . . the affirmation being by an Infant was void; . . .” 
(1 Keble, 905) “But by Keeling, the Judgment will stay forever, else the whole Foundation of 
the Common Law will be shaken, for this was but a slip, and he might have pleaded his Mi- 
nority here.”; (1 Keble, 913) ‘Keeling said, such torts that must punish an Infant must be 
Vi & armis, or notoriously against the publick; . . . ”, and ‘“‘Also by Windham, the commands 
of an Infant are void; and for such he shall never be attainted a disseizor, much less shall he 
be punished for a bare affirmation, which Twisden agreed, and that there must be a fact joyned 
to it, as cheating with false Dice &c. Also by this means all the Pleas of Infancy would be 
taken away, for such affirmations are in every contract.”; (1 Siderfin, 258) ‘“‘And a difference was 
taken between torts and contracts of infants, inasmuch as infants will not be bound by contracts 
but will be bound for torts, Dyer 105. But by the Court, while infants will be bound for actual 
torts as trespass &c. which are by force and against the peace they will never be bound by 
those which sound in deceit, for if they are, all the infants in England will be ruined; and in 
cases based on their contracts they will never be held as if for tort. But it was agreed that if 
an infant judicially [in court proceedings] perjures himself as to his age or otherwise he will be 
punished for the perjury.’ (Translation from Siderfin is the writer’s.) 

But see Chetwin v. Venner, (16 Car. II) 1 Siderfin, 183, and Comyns’ Digest, Action on 
the Case for Deceit, A. 10, as cited in Fitts v. Hall (1838) 9 N. H. 441. The present opinion 
of the King’s Bench, however, is that Johnson v. Pie was correctly decided. R. Leslie, Lid. v. 
Sheill [1914] 3 K. B. 607. Passing on a case similar to Johnson v. Pie, the court held that 
the infant’s contract could not be turned into a tort, although it discussed decisions holding the 
the infant in equity. That equity holds the infant responsible for his fraud in this country, see 
31 Yate L. J. 201, and 5 Wis. L. Rev. 434, and cases cited. 

Fitts v. Hall (1838) 9 N. H. 441, however, represents the overwhelming weight of author- 
ity in the United States that an infant may be held in tort for damage caused another by in- 
ducing a contract or benefit by misrepresenting his age. Wisconsin L. & F. Corp. v. Goodnough 
(1930, Wis.) 228 N. W. 484; 5 Wis. L. Rev. 434. But this has by no means done away with 
the principle stated above, although its whole basis rests on a set of facts now actionable at 
law in this country. See Fitts v. Hall, supra, and the Goodnough case, supra, where the 
Wisconsin court said: “An analysis of the cases leads to the conclusion that an infant is liable 
for his torts which are not connected with, and do not arise out of, his contracts,” and “But 
where the infant’s representations are in regard to the subject-matter of the contract, as, for 
instance, warranty of goods sold by him, they constitute part of the contract, for which he 
cannot be made liable.” . 

So, where the infant’s affirmation was a warranty of title or quality, etc., of the thing 
he sold to the plaintiff, many courts still refuse to hold the infant, because the warranty is a 
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not true that the contract is thus being enforced. This may 
virtually be the result where an infant has induced a purchase 
on credit by misrepresenting his age and the defrauded person 
is allowed an action of deceit, the infant pleading minority. 
It is more obvious where the infant is estopped from pleading 





part of the contract and recovery thereon is contractual. Gilson v. Spear (1865) 38 Vt. 311; 
Collins v. Gifford (1911) 203 N. Y. 465, 96 N. E. 721; Doran v. Smith (1877) 49 Vt. 353; 
Prescott v. Norris (1855) 32 N. H. 101. But this is entirely overlooking the nature of an 
action on a warranty. Where it appears that the warranty of the infant was merely a promise 
and not an intentionally deceitful statement, the action against him sounds only in contract 
and should be barred. But if his warranty was intentionally deceitful, the warranty itself 
is, and indeed, was a fraud and deceit, before the concept of assumpsit or contract was invented. 
Williston, Liability for Honest Misrepresentation, 24 Harv. L. Rev. 415; 1 Williston on Sates 
(2d ed. 1924) sec. 27; 1 Street, Founpations or Lecat LiaBitity (1906) 374-416; Word v. 
Vance (1818, S. C.) 1 Nott & McC. 197, 9 Am. Dec. 683; Patterson v. Kasper (1914) 182 
Mich. 281, 148 N. W. 690 See Shippen v. Bowen (1887) 122 U. S. 575. Indeed, these same 
authorities cite cases indicating that tort lies on a false warranty made with no intention of 
defrauding, but, of course, the warranty there is essentially contractual. 

The case of an infant bailee sued in tort for damage to the object bailed raises the same 
issue. The courts are in conflict as to the issue presented by this set of facts, those refusing to 
hold the infant in tort stating as their reason that the tort is connected with a contract. Wéils 
v. Welch (1837, Pa.) 6 Watts, 9; Jennings v. Rundali (1799) 8 T. R. 335, 8 Durn. & E. 335. 
But the more general view in this type of case is to hold the infant liable in tort. Burnard 
v. Haggis (1863) 14 C. B. (N. S.) 45, 32 L. J. (N. S.) C. P. 189; Campbell v. Stakes (1828, 
N. Y.) 2 Wend. 137; Freeman v. Boland (1882) 14 R. I. 39; Homer v. Thwing (1826, Mass.) 
3 Pick. 492; Vasse v. Smith (1810, U. S.) 6 Cranch, 226, 3 L. Ed. 207; Churchill v. White 
(1899) 58 Neb. 22, 78 N. W. 369. 

So where an infant persuaded a girl to have intercourse with him by his false promise to 
marry her, his infancy was no defense. Becker v. Mason (1892) 93 Mich. 336, 53 N. W. 361. 
This certainly is contrary to the principle above stated as the agreement to marry was insepar- 
ably connected with the tort. 

Equity has not felt itself limited by this principle. 31 Yate L. J. 201; 5 Wis. L. Rev. 
434. And it is notable that in cases like Fitts v. Hall, supra, where the infant induced a contract 
or benefit by misrepresenting his age, many American courts hold the infant estopped from plead- 
ing his infancy in an action against him on the contract. 5 Wis. L. Rev. 434, and cases cited. 
This rule is undoubtedly due to the infiuence of cases like Fitts v. Hall, supra. See Rice v. 
Boyer (1886) 108 Ind. 472, 9 N. E. 420. Indeed, one court goes so far as to hold an infant 
responsible in an action on his contract, estopping him from pleading his infancy, where he had 
merely failed to state that he was not of age. Young v. Daniel (1923) 201 Ky. 65, 255 S. W. 
854. And another held an infant in contract on a note he had given in compromise of a tort 
growing out of a contract of bailment. Ray v. Tubbs (1878) 50 Vt. 688. And in a case in which 
an infant employer sought to escape responsibility under a workmen’s compensation act for 
injuries received by his servant by pleading that such liability depended on the contract of 
employment, the court held the infant. Re Smith and Link (1911, Alberta) 17 Western L. 
Rep. 550. 

The whole purpose of the doctrine under consideration has often been stated to be to 
prevent one with whom an infant has contracted from enforcing the contract against the infant 
indirectly in a tort action. See quotations in body of article from Pollock and Ruegg, referred 
to supra in notes 26 and 27. Consequently it seems obvious that the doctrine has no application 
where the infant is sought to be held for his agent’s or servant’s torts, as the contract involved, 
if any, was between the infant and his employee and not with the plaintiff at all, unless the 
tort were a misrepresentation by the agent to the plaintiff in securing a contract for the infant 
principal. In most cases the plaintiff's only connection with the infant is as the recipient of the 
tort of the agent. 

The absurd extent to which this doctrine has been carried is illustrated by Brunhoelzi 
v. Brandes (1917) 90 N. J. L. 31, 100 Atl. 163, and Lowery v. Cate (1901) 108 Tenn. 54, 
64 S. W. 1068. In this latter case the infant defendant contracted to thresh plaintiff’s grain and 
did it so negligently as to set fire to the straw and the barn. The court held that as the 
plaintiff's whole case depended on the negligent performance of his contract by defendant, it was 
so connected with a contract as to prevent recovery against the infant. See this case reported and 
annotated with a complete collection of cases in 57 L. R. A. 673. See 15 Harv. L. Rev. 584, 
criticizing Lowery v. Cate. It is submitted that a principle of law as weakened with limitations 
and exceptions as this one is, and whose own parent, Johnson v. Pie, has been definitely rejected 
in this country, is on the defensive and has little justification for extended application. Certainly 
it cannot be used in protecting an infant from the torts of his agent where the plaintiff, by his 
tort action against the infant, is not seeking to enforce indirectly a contract he has made with 
the infant. But see Covault v. Nevitt (1914) 157 Wis. 113, 146 N. W. 1115. 
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minority where the action is brought on the contract. If the 
infant’s agent had induced a contract by misrepresenting the 
age of his principal, for instance, the English and minority 
American view is applicable, that the deceit, within the mean- 
ing of that view, did “arise out of a contract,” i.e., the contract 
the agent made. But this principle is misused where the only 
contract involved is the contract of hiring the agent or servant 
whose only connection with the plaintiff is a tort committed 
against him but no contract with him.”° 


Of course, where the agency is considered void and non- 
existent, it is difficult to see how the infant principal can be 
held. But Labatt,°° approving the modern tendency that an 
infant’s agency is voidable and not void, argues that avoid- 
ance of the agency to escape liability for the agent’s tort, does 
not avoid the fact that an agency or employment did exist 
when the tort was committed. And he fails to understand 
how an election by the infant principal to sever relations 
with his agent or employee can affect his accrued tort liability 
toward a third person when he could not avoid such tort lia- 
bility if he had committed the tort himself. For if the employ- 
ment did exist at the time the tort was committed, the infant 
principal became liable to the third person by a simple applica- 
tion of the doctrine of respondeat superior. And the infant 
could never avoid the tort, as such, as he could avoid the 
agent’s contract. Labatt says :*4 


In cases where the rule as to necessaries is not controlling, the 
effect of such a contract [infant’s employment of agent or servant] is 
somewhat obscure. Upon the analogy of the doctrine applied in re- 
spect to other contracts, it would seem that the contract of an infant 
for the hire of a servant should, if not clearly prejudicial, be regarded 
as being merely voidable at his own option, and that, until it has 
actually been disaffirmed by him, it should be deemed to subsist for 
all purposes, both as between himself and the servant, and with ref- 
erence to third persons. This theory as te the juridical situation would 
involve the following consequences: That he will be liable for any 





See Re Smith and Link (1911, Alberta) 17 Western L. Rep. 550; Burnard v. Haggis 
(1863) 14 C. B. (N. S.) 45, 32 L. J. C. P. 189; and discussion above of quotations referred 
to in notes 26 and 27. 

30 MASTER AND SERVANT (1913) sec. 109, p. 379. 


% Tbid. 
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wages earned while he has treated the contract as valid,—at all events 
for such wages as were already due and payable at the end of the 
last of the periods with reference to which their amount was meas- 
ured; that a ratification of the contract after he has attained his ma- 
jority will preclude him from repudiating it thereafter; that he will 
be entitled to maintain an action for damages against a third person 
who interferes wrongfully with the contract by enticing away the 
servant, or otherwise; and that he will be answerable for such torts 
as might be committed by the servant in the course of his employment. 
There is, however, a singular dearth of judicial authority respecting 
the points thus indicated. In the only case which has come to the 
notice of the present writer, the validity and effect of an ordinary 
contract by an infant for the hire of a servant has been treated as be- 
ing determinable not by the general rule which serves to differentiate 
his voidable from his void contracts, but by the more specific rule 
which defines the extent of his power to appoint an agent. The de- 
cision referred to proceeds upon the theory, adopted by many Ameri- 
can courts, that an infant is incapable of making a valid appointment 
of an agent, this theory being considered to involve the corollary that 
his appointment of a servant must be treated as void in such a sense 
that he cannot be held liable for injuries caused by the negligence of 
the appointee. 

Courts adopting the view that an infant’s appointment of 
an agent or employee is voidable can protect the infant em- 
ployer from liability for the employee’s tort only on the theory 
that the infant’s disaffirmance of the contract of hiring oper- 
ated ab initio, retroactively, as if the relationship of employ- 
ment or agency had never existed.*? But a court allowing an in- 
fant to avoid responsibility merely by disaffirming the contract 
of agency ab initio, must permit him to hold in conversion, for 
instance, not only his agent appointed to sell something for 
him, for having made such sale, but also the vendee to whom 
the agent sold and any subsequent vendee, in turn. 

That many courts are unwilling to carry to this extent the 
avoidance, ab initio, of the contract of agency or employment, 
is suggested in the type of case in which the infant has pur- 
chased an article on credit, making a part payment, and, after 
enjoying the benefit of his purchase, seeks to rescind the con- 
tract and recover his payment.** Most courts deciding against 





82 See Covault v. Nevitt (1914) 157 Wis. 113, at 119, 146 N. W. 1115. 
%3 Page, op. cit. supra note 9 at sec. 1623, and cases cited. See also Petit v. Liston (1920) 
97 Ore. 464, 191 Pac. 660. 
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the infant in such a case have taken the view that he has en- 
joyed and retained a benefit of some sort which is by its na- 
ture incapable of being returned and consequently it is im- 
possible to treat the transaction as never having taken place. 

The reasoning of the New York Court of Appeals in Casey 
v. Kastel*+ seems conclusive, however, on this question. In 
that case, the infant plaintiff left with a broker, Kastel, a cer- 
tificate of stock endorsed by her in blank. Kastel sold these 
securities, without authority, through another brokerage firm, 
J & W, to a third person. The infant ratified this sale, but on 
Kastel’s failure and subsequent inability to pay her the sale 
price, she joined as defendants in an action of conversion the 
brokers, Kastel and J & W, and the corporation transferring 
the stock on its books to the vendee of the brokers. The theory 
of the trial court* in including the corporation in its judgment 
against the defendants was that because of the plaintiff’s in- 
fancy the sale by Kastel as her agent was void, since an in- 
fant cannot appoint an agent and can do no act of legal con- 
sequence by agent; and as the act of the corporation was done 
in reliance upon a void sale, it was a conversion. The defend- 
ants contended that under the view most favorable to the in- 
fant, the agency or power of attorney was voidable and all 





%4 (1924) 237 N. Y. 305, 142 N. E. 671. For a more detailed report of the facts see 
Casey v. Kastel (1922) 119 Misc. 116, 195 N. Y. Supp. 848. See also Tobin v. Spann (1908) 
85 Ark. 556, 109 S. W. 534; Beauchamp v. Bertig (1909) 90 Ark. 351, 119 S. W. 75; Drude 
v. Curtis (1903) 183 Mass. 317, 67 N. E. 317; Smith v. Railroad (1892) 91 Tenn. 221, 18 
S. W. 546. Cf. Ewer v. Jones (1846) 9 Q. B. (N. S.) 623; and Welch v. Welch (1870) 103 
Mass. 562 (cases of infant’s agent). 

Most authorities state that an infant’s exercise of his right to avoid a contract, executed or 
executory, operates ab initio or retroactively, as if no contract had ever existed. See 
Wald’s Pollock on Contracts (Williston’s ed. 1906) pp. 67-69. But in many of the cases 
supporting this view it was not necessary to the discussion. See Plummer v. Northern Pac. R. 
Co. supra note 11. In that case an infant employed an attorney at law who made certain 
assignments for the infant. The court recognized that a lawyer’s services were necessaries, but 
that the infant’s liability therefor was quasi-contractual only and that the contract of employ- 
ment was voidable. It held that an avoidance of the contract of employment was operative 
ab initio so as to set aside all acts done under it, i.e., the assignments referred to. But the infant 
could have set aside the assignments directly without avoiding the agency at all. Supra note 11. 

Similar criticism may be made of other cases supporting the views that an infant’s 
avoidance operates ab initio. That disaffirmance ab initio is necessary to prevent an infant from 
reaffirming a contract he had already avoided seems improbable. But see Yancey v. Boyce 
(1914) 28 N. D. 187, 148 N. W. 539. 

Most cases supporting the view that an infant’s disaffirmance operates ab initio do not deal 
with tort liability. Thus where an infant disafiirms his contract of hiring or of purchasing a 
chattel, it does not leave him exposed to an action in conversion unless he subsequently refuses 
to return to it. Even in Rice v. Boyer (1886) 108 Ind. 472, 9 N. E. 420, the deceit had 
preceded the contract induced thereby and consequently the principle of avoidance ab initio was 
not necessary. But its use is this connection is now obviated under the modern view of infants’ 
torts “arising out of or connected with contracts.” Supra note 28. 


% Casey v. Kastel (1922) 119 Misc. 116, 195 N. Y. Supp. 848. 
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acts done under this authority before disaffirmance of the 
agency or acts done under the agency were valid. 

As to the corporation the Court of Appeals adopted the 
contention of the defendant, holding that under the better view 
the infant’s appointment of an agent was voidable and not 
void and consequently valid until set aside. Thus any act done 
under the agency which would have been tortious but for the 
authority of the agency, was in fact legal and not rendered a 
tort by any retroactive effect of the disaffirmance of the 
agency. In express language the court said that the effect of 
the disaffirmance of the voidable agency does not operate to 
avoid the agency ab initio but takes effect only from the time 
of disaffirmance. Thus the court said on page 311 et seq: 


Notwithstanding numerous general statements in the books, sound 
principles compel the conclusion that no satisfactory distinction can be 
drawn between a sale and delivery by the infant and a sale and de- 
livery by an agent for him. The sale of the stock by Kastel was 
voidable only and not void. Dicta and general statements to the con- 
trary are no longer respectable authority. (Cowrsolle v. Weyerhauser, 
69 Minn. 328, 332.) 

When the sale of an infant’s property is voidable, no tort is com- 
mitted until after avoidance. The infant may then treat the refusal 
to deliver back the property or the proceeds as a conversion by those 
who have kept it intentionally or so intermeddled with it as to in- 
terfere with the infant’s dominion over it, except: ‘Where the seller 
of goods has a voidable title thereto, but his title has not been avoided 
at the time of the sale, the buyer acquires a good title to the goods, 
provided he buys them in good faith, for value, and without notice 
of the seller’s defect of title.” (Personal Property Law [Cons. Laws, 
ch. 41], sec. 105) [Uniform Sales Act. sec. 24]. 

But the conversion does not relate back so as to make the entire 
transaction void ab initio. This the distinction between void and void- 
able as applied to infants’ contracts forbids. The transfer of plain- 
tiff’s certificate by Kastel was valid when made .. . , and is 
not made void ab initio by rescission. Until the disaffirmance by the 
infant, the authorized acts of the parties were not wrongful. The 
fiction of relation whereby, to prevent injustice, an act done at one 
time is considered to have been done at some antecedent period, should 
not be utilized to make those who deal with an infant’s property 
tortfeasors as of a time when they did no wrong. The disaffirmance 
is retroactive only to the extent that thereafter the parties who have 
taken or intermeddled the infant’s property are placed in the same 
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position as if the transaction had not been authorized. They are 
guilty of conversion if they then refuse or fail to make restitution. 


The court held that the brokers were guilty of conversion 
because they sold the stock certificate without authority to do 
so, and refused, after disaffirmance, to return to the plaintiff 
the stock certificate or to tender its value, J & W acting merely 
as Kastel’s agent and being consequently in no better position 
than Kastel.*° It refused, however, to hold the corporation 
transferring the stock on its books, because the corporation 
did no act in the nature of a conversion after the disaffirmance 
of the agency. For the vendee of the agent bought the stock 
before the infant’s agency was avoided and the corporation 
had no choice but to transfer the stock on its books at the de- 
mand of the transferee holding a voidable title to the stock 
certificate. Although it has been said that a transfer on its 
books by a corporation under a void power of attorney of an 
infant renders a corporation liable,” no court has gone so far 
where the power of attorney was held to be voidable.** 

The New York court’s interpretation of “voidable” is sup- 
ported in an analogous case. If, under certain circumstances, 
an adult is fraudulently induced to sell property,*® the pur- 
chaser acquires a voidable title with power, before his title is 
avoided, to give a valid and unavoidable title to his innocent 
vendee for value. In such a case the disaffirmance of the orig- 
inal purchaser’s voidable title does not relate back to make 
the whole transaction void and thus to expose the ultimate 
purchaser to an action of conversion. The first sale induced 
by fraud may have been wiped out completely, but the accrued 





369 Corn. L. Quart. 333. The writer of the note just cited failed to see why J & W, who 
were innocent of Kastel’s violation of authority, should not be treated the same as the corpora- 
tion. His confusion is cleared if the view of the court is accepted that J & W acted as agent for 
Kastel who was obviously a converter since he acted without authority, whereas the corporation 
acted at the request of and for, not Kastel, but the innocent purchaser of the stock certificate, 
who at that time had title, though voidable, to the certificate and could compel the corporation to 
transfer the stock to him. Smith v. Railroad (1892) 91 Tenn. 221, 18 S. W. 546. See opinion 
of Court of Appeals in Casey v. Kastel, supra note 34, at 314. 

37 Chew v. Bank of Baltimore (1859) 14 Md. 299; Fletcher, CycLopepIA CoRPORATIONS 
(1917) sec. 3835. Cf. Olds v. Chicago Board of Trade (1889) 33 Ill. App. 445. 

%8 Smith v. Railroad, supra note 36. See also Fletcher, loc. cit. supra note 37, and Casey 
v.Kastel, supra note 34 at 314. It must be noted, however, that Chew v. Bank of Baltimore, 
supra note 37, is of uncertain application either here or in note 37, as the court did not defin- 
itely say that the power of attorney of an infant is void or voidable but implied that it made no 
difference. 

® 23 Ruling Case Law, title “Sales”, sec. 115, and cases cited. 
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rights of the innocent third party are left unimpaired. Asa 
corollary to the New York court’s assertion that the fiction of 
relation back should not be applied in defining “‘voidable” to 
make tort-feasors out of innocent purchasers of property at 
one time an infant’s, “voidable” should be similarly construed 
in considering the torts of an infant’s agent or servant when 
the infant defendant seeks protection by avoiding the contract 
of agency or employment. For though the infant may com- 
pletely wipe out his contractual relations with the agent or 
employee, it is difficult to see why his disaffirmance should ex- 
tend its effects to third parties unconnected with the contract. 

Perhaps an apprehension of the real significance of void- 
ability has led courts to declare that an infant’s appointment 
of an agent or servant is void. Yet this does not necessarily 
mean that a contract made by an infant’s agent, acting under 
a voidable appointment which has not yet been disaffirmed, is 
valid and binding on the infant. It means merely that, assum- 
ing the transaction the agent conducted for the infant was the 
sale of a chattel, the infant cannot disaffirm the agency and 
proceed against the purchaser from the agent in tort, without 
first disaffirming the contract or sale the agent made with the 
purchaser and demanding a rescission or return of the chattel. 
This is entirely consistent with the court’s opinion in Casey v. 
Kastel. Whether the infant in that case could have disaffirmed 
the sale by the brokers to their purchaser and have recovered 
the certificate or its value from the purchaser, had such pur- 
chaser been made a defendant, is not discussed, but it seems 
clear that she could have done so.*° 

A joint consideration of the two rules that an infant’s ap- 
pointment of an agent is voidable and that the disaffirmance of 
the agency has no retroactive effect involves the question of 
whether the infant must disaffirm the agency in order to avoid 
a contract or sale made by his agent. From the discussion of 
this point above it is difficult to see what could be gained by 
more than disaffirming the contract the agent made. If the 





# Even under the Uniform Sales Act, sec. 24, and the Uniform Stock Transfer Act, sec. 2, 
the infant could have set aside the voidable title of the innocent purchaser for value of the stock 
certificate. See Murray v. Thompson (1916) 136 Tenn. 118, 188 S. W. 578. 
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infant is to be protected only because his appointment of an 
agent or servant is void or voidable and not because he may 
merely set aside the acts of his agent, he is not going to be pro- 
tected as fully as some courts evidently think he should be. 
For if the agency is held void the infant is protected with a 
vengeance, from detriments and benefits alike ;*1 if it is void- 
able and the infant can be protected only by disaffirming the 
agency, the disaffirmance has no retroactive effect, and it is 
difficult to see logically how it affects the validity of con- 
tracts made for the infant before the agency was disaffirmed, 
except that courts have said it does. Courts persisting in hold- 
ing an infant’s appointment of an agent or servant void and 
non-existent, besides strengthening precedents that the New 
York Court of Appeals has said “are no longer respectable 
authority,”*? will be closing their eyes to a prevalent and in- 
creasingly common condition. If these courts say that an in- 
fant may have a guardian appointed to transact business for 
him vicariously, the answer is that many infants proceed to do 
business through agents anyway. And if such transactions 
are favorable, the infant principal should be allowed to enjoy 
their benefits as well as he might if he himself had conducted 
them. 

Jurisdictions wishing to protect the infant may accept the 
alternative and better view of the infant’s appointment of an 
agent or servant as voidable. And under this view an infant 
should be held responsible for the torts of his agent or servant 
occurring before the disaffirmance of the relation. There is no 
known case raising this issue, all cases involving an infant’s 
responsibility for the torts of his agent or servant having been 
decided in favor of the infant on the ground that the relation- 
ship was void and non-existent. In refutation of this state- 
ment imposing liability on the infant for the torts of his agent 
acting under a voidable appointment will be cited cases free- 
ing an infant from the burdensome contracts of such an agent 
by an avoidance of the agency. If liability for the agent’s 
contracts may be so escaped, why not liability for the agent’s 





“1 Fonda v. Van Horne, supra note 10. See cases cited supra note 10, 
@Sce Casey v.Kastel, supra note 34, at 311. 
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torts? For if responsibility for the agent’s contract was avoid- 
ed by a disaffirmance of the agency, it must have been on the 
theory that everything done under the agency thus became 
annulled and set aside, that the agency was void ab initio. But 
this is not the effect of avoiding a voidable contract or act. 
Whatever reason the courts expressed for protecting the in- 
fant principal from contracts made under a voidable agency, 
their unarticulated reason must have been that, the acts of the 
agent being contracts, the infant could avoid such contracts 
as he could if he had made them himself. This reason would 
not apply to torts of the agent or servant, and the infant would 
remain liable. The same need to protect an infant from re- 
sponsibility for the torts as from responsibility for the con- 
tracts of his agent or servant does not exist.** For an infant 
cannot be held for his own direct contracts although he is held 
for his torts as a matter of course. 

There are very few cases raising the issue of an infant’s 
liability for his agent’s or servant’s tort. Until Covauwlt v. 
Nevitt,“* the first case squarely raising this issue before a 
court of last resort, was decided by the Wisconsin Supreme 
Court in 1914, Burns v. Smith,* decided by an Indiana court 
of intermediate jurisdiction, was the leading case most cited 
by legal writers. 

All American cases discussing the point agree that an in- 
fant may be held civilly for the tort of another where the in- 
fant directed the commission of the intentional tort.*® And 
this is true whether the infant principal was present or not. 
By dictum, it was extended to an infant who assented to the 
commission of the intentional tort after its completion and un- 





“It is said that an infant’s liability is not affected by holding his appointment of an 
agent voidable instead of void. Mechem, op. cit. supra note 1 at sec. 146. This is probably an 
accurate statement respecting infant principals who are sui juris. But with respect to an infant 
principal of tender years it may not be true. If the reasoning in this article is correct, the 
liability of an infant principal of tender years for the negligence of his agent or servant acting 
under a voidable, not void, appointment is extended beyond what it would have been if the 
appointment were void. For the existence of the tortious negligence depends on the standard of 
care required of the agent or servant and not on that required of the infant principal; and if 
the infant had committed the tort directly, his youth might operate as a circumstance sufficient 
to protect him from a charge of negligence. See Bohlen, supra note 13. 

(1914) 157 Wis. 113, 146 N. W. 1115. 

4* (1902) 29 Ind. App. 181. 94 Am. St. Rep. 268. 

“ Sikes v. Johnson (1820) 16 Mass. 389; Robbins v. Mount (1867, N. Y.) 33 How. Pr. 
24; Burns v. Smith, supra note 45. 
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til such assent was ignorant of the act.*7 Because of the anal- 
ogy between intentional torts and crimes, the infant was held 
responsible as if he were a principal or accomplice in a crime. 
In a footnote to Sikes v. Johnson,** however, Bacon’s Abridg- 
ment and other old and learned works are referred to which 
take a contrary view. 


Assuming, however, that an infant is liable for intentional 
torts committed at his procurement and for his benefit by 
another, particular attention will be paid to the torts, inten- 
tional and negligent, of the infant’s agent or servant done 
without the express authority or intent of the infant but with- 
in the scope of the agency or employment. In Covault v. Nev- 
ttt*® the infant defendant owned and ran a store about which 
he employed a janitor who negligently opened a cellar-way ad- 
jacent to a public sidewalk, causing the plaintiff to fall. In an 
action against the infant employer for the tort of his servant, 
the infant’s demurrer to the complaint, overruled at the trial, 
was sustained on appeal. 


The court decided that the appointment by an infant of a 
servant or agent was void, as it rested on contract, saying on 
page 114: 


But it seems to be well settled that an infant cannot be made liable 
for the torts of one acting for him, because he has no power to ap- 
point an agent or servant and thereby create the relation of master 
and servant. The liability of a master for the torts of his servant 
rests on contract existing between master and servant, and an infant 
having no power to contract cannot be held for the torts of the serv- 
ant. (Italics the writer’s.) 


It is alarming to note that even in 1914 an infant had no 
power to contract in Wisconsin.®° But the court, for argu- 
ment, assumes that the contract of employment was voidable. 
Even here, it asserts, the infant employer cannot be held, say- 
ing at page 118: 





41 Sikes v. Johnson, supra note 46. 

* Supra note 46. 

“© Supra note 44. 

* The court, however, may have had in mind the idea expressed in Page, op. cit. supra. 
note 9 at sec. 1570, as follows: “Whether such promises [of infants] should be called contracts 
@ not is a question of terminology.” 
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It is argued that in any event the contract between Powers [the 
employee] and the defendant is voidable only and not void. [Citation 
of authority]. But these authorities go to the extent of holding that 
the contract will be enforced only to the extent of the benefits re- 
ceived by the infant, and that a voidable contract may be ratified by 
the infant after becoming of age. They ... do not hold or intimate 
that an infant can be held for a tort committed by one acting for 
him .. . It has also been held that the avoidance of a voidable con- 
tract by a minor makes the contract void ab initio, as though no con- 
tract had ever existed. ... 

In 22 Cyc. at page 514 the general rule is stated that an infant 
cannot appoint an agent and that such act is absolutely void, but it 
is said that such act may be voidable, and the case of appointment 
of an agent to sell a note is cited, where it is held that the in- 
fant may, on coming of age, ratify or disaffirm the act. At page 593 
the general rule is stated that contracts of infants may be voidable, 
subject to being disaffirmed or affirmed at majority. The theory of 
voidable contracts of infants is that they may be sustained for the 
advantage of the minor, but that they cannot be enforced during in- 
fancy if not beneficial to the infant, and if beneficial they can be en- 
forced only to the extent that they are beneficial. And so jealous 
is the law of the rights of infants, that where a tort is committed 
by an infant growing out of a contract the infant is not liable if the 
basis of the cause of action be contract. 


In answer to an argument that the employment had been 
executed and the infant employer had completely affirmed it 
by accepting the benefits under it, the court said at page 116: 


Even if the alleged contract of janitorship in question were ex- 
ecuted it would not be binding on the minor if he were not benefited 
by it, and if benefited only to the extent of the benefit. 


The court stated on page 116 that the alleged contract of 
employment could be sustained only on the ground that it 
was for necessaries and that it was convinced that hiring a 
servant was not a necessary in this case. Presumably, the 
court thought that if the employment of a servant was nec- 
essary to the infant’s well-being, the contract of employment 
would be valid and the infant would be liable for the servant’s 
tort. 

The opinion, then, is constructed on the following proposi- 
tions: 
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(1) An infant cannot appoint an agent or servant; such 
appointment is void. 


(2) If such appointment were voidable, the infant em- 
ployer would not be held for the torts of his servant, as he 
may avoid the contract of employment. Such avoidance oper- 
ates ab initio, as if there had never been any contract of em- 
ployment. 


(3) If the employment is considered as voidable but ex- 
ecuted, the infant having received benefits during its existence, 
he is bound only as to the benefits and not as to the burdens. 


(4) The tort of the employee arises out of contract, the 
employment, and an infant may not be held for a tort “if 
the basis of the cause of action be contract.” 


: (5) An employee is not a necessary. Consequently propos- 
ition (1) applies. 


Proposition 1 apparently involves a matter of legal taste. 
It is still the law in many states, but, to use the words of the 
New York Court of Appeals, cases supporting it “are no long- 
er respectable authority.”*! 

Proposition 2, that an infant’s disaffirmance of a voidable 
contract operates ab initio, as if there had never been such 
contract, is not accurate. When an infant avoids a contract 
he has made with another, such is virtually the effect of his 
avoidance; but as far as this applies to Covault v. Nevitt, the 
infant is protected from responsibility to a third party for 
his agent’s tort only because of proposition 4. That it is not 
really the effect of disaffirmance is shown above. And if the 
disaffirmance removes the contract of employment, ab initio, 
it does not remove the fact of employment. See infra, part II. 

Proposition 3, although true in part, is not wholly so. The 
untruth of this proposition is one of the reasons asserted by 
the supporters of the rule that an infant’s appointment of an 
agent or servant is void and not voidable. That its general 
application is being constantly narrowed is shown above." 











5 Casey v. Kastel, supra note 34. 
" Supra note 33. See also Welch v. Welch (1870) 103 Mass. 562 (case of infant’s agent). 
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Proposition 4 has recently been limited in the Wisconsin 
Supreme Court** and its soundness is questionable.** But if 
its truth were acknowledged, it has no application to this 
case.*° 

Proposition 5, inasmuch as it implies that the infant em- 
ployer would be held for the employee’s tort if the employee 
were a necessary and the contract of employment thus valid 
and binding, is unsound. It is quite clear that an infanit’s 
contracts for necessaries are voidable, the same as any of his 
contracts, and that the infant’s obligation to pay for necessar- 
ies is quasi-contractual and not on the contract.*® This propo- 
sition of the courts, correctly analyzed, raises the same issue 
as proposition 2. 

In Burns v. Smith,*" the leading case on the point in issue, 
the plaintiff’s action was brought against Mrs. Smith, the in- 
fant wife of the alleged agent whose negligent conduct in as- 
suming to direct the operation of certain work on his wife’s 
property caused injury to the plaintiff who was also engaged 
in the defendant’s business. The court decided for the de- 
fendant on the ground that an infant cannot have an agent or 
servant, i.e., that such agency is void, observing that the fact 
of her marriage and consequent emancipation only freed her 
from the control of her parents but did not remove the dis- 
abilities of infancy. 

The court said, at page 183: “The rule holding that an in- 
fant can not appoint an agent, and that such an appointment 
is absolutely void, rests upon the proposition that an infant 
can not enter into a binding contract.” Why this proposition 
renders the agency void and not voidable is difficult to under- 
stand. 

The court continued at page 184: 


The only tortious acts for which an infant can be made responsible 
are those committed by himself, or under his immediate inspection 





% Wisconsin L. & F. Corp. v. Goodnough (1930, Wis.) 228 N. W. 484. See 5 Wis. 
L. Rev. 434. 
See supra note 28. 
e bo Supra notes 26, 27 and 28 and discussion and quotations in body of article referring 
ereto. 
See supra note 11. 
* Supra note 45. 




















oe oe a 


INFANT’S RESPONSIBILITY FOR AGENT’S TORT 473 


and express direction, and he can not otherwise be made liable for the 
wrong of those assuming to act for him. In law, an infant can not be- 
come a master, or be responsible as a master for the negligence or 
want of skill of his agent or servant. As he can not create an agency, 
he can not appoint a servant, and, therefore, can not delegate pow- 
ers to another. 


This case is weakened as authority for the language just 
quoted, however, by the following statement of the court, on 
page 183, respecting the fact of agency, aside from any consid- 
erations of law: “The evidence wholly fails to show that Ed- 
ward Smith [defendant’s alleged agent] had any authority to 
act for appellee so far as controlling, employing, or directing 
the men engaged in cutting and loading the timber.” 

Robbins v. Mount,"* a decision of an intermediate New 
York court in 1862, holds that an infant is not responsible for 
the torts of his agent or servant but that an infant who owns 
real property on which a nuisance is maintained (even though 
it is created by an agent or servant but allowed thereafter to 
remain), is responsible for injuries done to another thereby 
because of his own tort in maintaining it. The court said on 
page 31: 


An infant, however, is incapable in law of appointing an agent... 
He cannot appoint an attorney ... is not liable on contract, and 
generally has no legal capacity to act for himself. Such legal in- 
capacity, however, does not exempt him from the consequences of his 
tortious acts ... But such tortious acts must be committed by the in- 
fant himself, or under his immediate view, or by his direction or 
authority. As he cannot create an agency, he cannot appoint a 
servant, and, therefore, cannot delegate powers to another; nor can 
he guarantee or insure the fidelity, care or skill of such other... 

An infant being incapable of contracting, cannot warrant the 
competency or skill or care of a person with whom the relation of agent 
cannot exist ... All these rules [of respondeat superior] necessarily 
include both the right and power to constitute the relation of master 
and servant. Such relation exists only in contract, and requires the 
same capacity in the contracting parties as in the formation of any 
other agreement. If either is incapable of contracting, there is no 
mutuality, and neither is bound... 





58 (1867, N. Y.) 33 How. Pr. 24. 
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In the case of infants, these principles cannot be applied. He can- 
not in law become a master, or be responsible as a master for the 
negligence or want of skill of his servant. 


The court continued at page 34: 


The second proposition of the learned justice was, that if the fix- 
ture was improperly constructed, or should not have been there at 
all; or if all safeguards which could possibly be placed there, should 
have been placed there, and the jury believed that the urinal [which 
overflowed causing damage] was unsafe, the defendants were liable. 

If the facts were such as would render an adult owner liable under 
this proposition, I am inclined to think such liability would also at- 
tach to infant owners. The liability in either case rests, if it has a 
foundation at all, upon the maxim sic utere tuo, &c., and not upon 
any contract or obligation implied from the relation of the parties. 


This language of the New York court is misleading if it 
means that an infant’s appointment of an agent or servant is 
void and not voidable, because it is susceptible of meaning 
that the appointment or employment is voidable. Thus the 
court said: “Such relation exists only in contract, and requires 
the same capacity in the contracting parties as in the forma- 
tion of any other agreement.” That an infant in New York, 
even in 1862, was capable of making contracts, though void- 
able, cannot be doubted.*® And it has never been questioned 
that an infant may act as an agent or servant, although his 
contract creating the relationship is not binding.*® The case 
decides, however, that an infant’s appointment of an agent 
or servant is void. But this rule has since been discarded in 
New York as archaic.” 

Under the view that the relationship of principal and agent 
or master and servant rests on a contract between the parties 
to the relationship, it is clear from the discussion in this article 
that the only way in which an infant principal or employer 
can be protected from responsibility for the torts of his agent 
or servant is to call the agency or employment void, to deny 
the infant the right or power of appointing an agent or em- 
ployee. And to do this is to definitely reject the increasingly 





See supra note 50. 
© See infra note 64. 
© Casey v. Kastel, supra note 34. 
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more popular and the better view, that an infant’s appoint- 
ment of an agent or servant is, like his other contracts, void- 
able and not void. 


II 


It has been said that the relationship of principal and 
agent or employer and employee is always contractual, i.e., ° 
rests on a contract, express or implied.*? But it seems clear 
that the relationship is not necessarily contractual. If it 
were, both parties to the contract must be capable of contract- 
ing. But this has been held to be unnecessary.** Likewise it 
is obvious that the technical elements of a contract between 
the parties are absent in many cases where an agency has been 
recognized.” To call it a consensual relationship, whether 
contractual or not, is a more accurate description.*° Some 
courts, however, have found the relationship to exist where 
there was clearly no consent, much less a contract, involved." 





* Mechem, op. cit. supra note 1 at secs. 30-35; 1 Labatt, op. cit. supra note 30 at sec. 
3. See quotations from Covault v. Nevitt, supra p. 469, and from Robbins v. Mount, supra 
p. 473. 

* Williston on Contracts (1920) sec. 274; Seavey, The Rationale of Agency, 29 Yate 
L. J. 859, at 862. : 

At common law a married woman cannot contract; any attempt to do so is “absolutely 
void.” Freeman’s Appeal (1897) 68 Conn. 533, 37 Atl. 420. Schouler, op. cit. supra note 4 at 
sec. 223, and cases cited. And this is true where the attempted contract is between husband and 
wife. Woodward v. Spurr (1886) 141 Mass. 283, 6 N. E. 521. But at common law the wife 
could act as her husband’s agent, under either expressed or implied power. Schouler, op. cit, 
supra note 4 at secs. 135-144; Stall v. Meek (1871) 70 Pa. St. 181; Fenner v. Lewis (1813, 
N. Y.) 10 Johns. 38. Cf. Weisbrod v. Chicago and N. R. Co. (1864) 18 Wis. 35; and see 
Williston on Contracts, sec. 274. And a married woman at common law could be an agent for 
one not her husband and without her husband’s consent. Pullam v. State (1884) 78 Ala. 31; 
Weisbrod v. Chicago and N. R. Co., supra. See to effect that a slave could be an agent, Stanley 
v.Nelson (1856) 8 Ala. 514. 

* Seavey, supra note 63, at 862-863, referring to Williston’s definition of a contract in his 
text on Contracts (1920) sec. 1 and to his discussion of the particular question of agency as 
resting on contract in sec. 274. 

© Seavey, supra note 63 at 863, where he says: “If we must use a term importing agree- 
ment, ‘consensual’ would be more expressive of the real situation.” 

* This is illustrated in several different fields by what is known as an agency by necessity 
or implied in law, and was obviously devised to conveniently rationalize decisions that the 
particular courts were otherwise unable to justify. (a) Wife acting as agent for husband when 
her act representing him was necessary. Bergh v. Warner (1891) 47 Minn. 250, 50 N. W. 77; 
O'Conner vy. Hartford Fire Ins. Co. (1872) 31 Wis. 160; Schouler, op cit. supra note 4 at secs. 
135-144, and cases cited; (b) Captain of vessel acting beyond authority in emergency, Arthur 
v. Barton (1840) 6 M. and W. 138; Cargo ex“‘Sultan’” (1859) Swabey, 504; but see Jebara v. 
Ottoman Bank [1927] 2K. B. 254, at 270; (c) Admiralty rule of (b) extended to inland 
shippers in cases of perishable goods; Prager v. Blatspiel [1924] 1 K. B. 566; (d) Recovery of 
acceptor for honor of drawer and endorsers of bill of exchange, Mertens v. Winnington (1794) 1 
Esp. 113; (e) Emergency hiring of physician by employee of corporation to attend to inj 
fellow-employee, Arkansas S. R. R. v. Loughridge (1898) 65 Ark 300, 45 S. W. 907; (f) 
“Family automobile’ doctrine, Lewis v. Steele (1916) 52 Mont. 300, 157 Pac. 575. See cases 
cited infra note 103. As to (a) (b) (c) (d) and (e) see 25 Cot. L. Rev. 464. As to (f) see 
7 Cauir. L. REv. 283-6 and 29 Yate L. J. 467. As to agency by estoppel see dispute between 
Cook and Ewart in 5 Cor. L. Rev. 36, 354 and 6 ibid 34. 
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If courts are prone to imply a contract in all cases in which 
they wish to recognize an agency, in order to comply with a 
technical principal that the relationship must rest on contract, 
little can be said for the resulting implication. A study of the 
origin of agency seems to indicate that its inception was in 
relationships not founded on contract.** 

A determination of this issue is important in actions 
against an infant principal or employer for the tort of his 
agent or employee, where the relationship is not contractual. 
For some courts protecting an infant principal or employer 
from vicarious responsibility rest their decisions on the theory 
that the relationship is contractual, making available the rules 
applicable to infant’s contracts or infant’s torts arising out of 
and connected with a contract.* Courts stating simply that 
an infant cannot be a principal or an employer are not con- 
fronted with this issue; but such courts must inevitably adopt 
the view that an infant may appoint an agent or an employee, 
such appointment being voidable. 

The only case authority found suggesting that an infant 
is responsible for his agent’s torts, where the agency was not 
formed by contract, ig dictum. In this case, Smith v. Kron,’ 
much cited as deciding that an infant cannot be held for the 
torts of his agent or servant, the infants’ father owned with 
them a small gold mine within the boundaries of which he 
included a portion of the plaintiff’s mine and worked it for the 
joint benefit of himself and his daughters. After his death the 
infant daughters were sued in trespass for the wrong of their 
alleged agent, their father. The case was decided for the in- 
fant defendants upon an issue of hearsay evidence offered to 
prove the agency, which the appellate court refused to review, 
its rejection being in the sole province of the trial court. The 
appellate court said on page 397: 

The next exception, not necessary to be decided in disposing of the 


appeal, in view of the absence of any evidence to sustain it, is to 
the ruling that infants, not being able to make binding contracts, 





* Holmes, Agency, 4 Harv. L. Rev. 345. 

* Covault v, Nevitt, supra note 44; and Burns v. Smith, supra note 45. And see 14 Ruling 
Case Law, title ‘‘Infants’’, sec. 7, and cases cited. 
7 (1887) 96 N. C. 392, 2 S. E. 533. 
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except for necessaries in a proper case, are incapable of forming such 
a relation with an agent as to render them liable for his torts, done in 
prosecuting the objects of the alleged agency. This is what we under- 
stand the ruling to be, and we give it our unqualified assent. ... 

If the instruction goes beyond the liability growing out of and in- 
separable from the relation of principal and agent, formed by con- 
tract positive or implied, and protects the infant of sufficient intellig- 
ence and judgment from accountability for torts, involved and done 
in the necessary prosecution of the business of the agency and the 
attainment of its ends, we are not prepared to concur in its correct- 
ness in law. We do not see why the rule in such case, qui facit per 
alium, facit per se, does not apply. But, however this may be, the 
instruction was irrelevant and not hurtful to the appellants, for 
there was no evidence presenting a state of facts to which it was 
applicable. 


If the court in Smith v. Kron meant anything by this state- 
ment just quoted, it meant that the relationship of agency 
might exist without a contract. And in that case evidence of 
the acceptance of gold dug by their father, the alleged agent, 
on the plaintiff’s land, with knowledge by the defendants of 
what land it was mined from, but with ignorance that it was 
not their land, was offered to prove the agency. Would 
agency have been proved by ratification but without contract 
if such evidence had been admissible? 

When one volunteers an act for an infant, informing 
him of it thereafter, the infant may ratify the act and make 
it his own.”! Does this involve an agency either contractual 
or non-contractual?*? During the commission of the act, 
neither type of agency existed. If the infant ratified after 
coming of age, he would be held as an adult for the burdens 
as well as the benefits."* If the infant ratified during in- 
fancy, he would supposedly have to ratify the burdens as 





™ But this may be done only in jurisdictions allowing an infant to appoint an agent and 
to profit by his acts for the infant principal. Johannson v. Gudmundson (1909) 19 Manitoba L. 
Rep. 83, 11 Western L. Rep. 176. See Mechem, op. cit. supra note 1 at sec. 142. But it is said 
that an infant cannot ratify an act or contract while still an infant. Page, op. cit. supra note 
9 at sec. 1602. This is true if ratification means affirming a voidable into a valid contract. 
“Ratify” as used in the body of this article means ‘“‘adopt’”’, to accept the act of another as if 
done by agency. The resu!t of such ratification may be to make this infant a party to a con- 
tract, but such contract is, of course, voidable until affirmed by the infant after majority. 

™ That it involves an agency is clear. Armitcge v. Widoe and Sawyer v. Northan, supra 
note 10. 


1 Page, op. cit. supra note 9 at secs. 1602,1603. See Dempsey v. Chambers (1891) 154 
Mass. 330, 28 N. E. 279. 
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well as the benefits of the act.* But could the infant avoid 
responsibility in respect to the burdens, by avoiding the rat- 
ification? Under some authority, it seems that if the infant 
restores any benefits he received from the transaction, he 
may get rid of the burdens."* For the agency existed at the 
time the act was done only by implication and because of a 
legal fiction. Although the ratification involved consent on 
the infant’s part, it did not necessarily create a contract be- 
tween him and the agent. 

There are few situations involving an agency or an em- 
ployment without contract, and fewer without consent. If 
there is consent alone, it is said that the essence of contract 
is present and a contract will be implied.”* As one illustration 
of this, a partnership is cited.” A partnership agreement is 
made between two persons, but no word is mentioned of a 
principal-agency relation. Yet such a relationship is insep- 
arable from that of partnership."* An agency relation exists 
with no separate contract creating it. But, it is said, this is 
part of a greater and comprehensive contract, the agreement 
of partnership, and partakes impliedly of the partnership’s 
contractual origin.” This argument is at least logical where 
the partnership itself is consensual and is created by contract. 
But many partnerships are created by implication, not only 
without contract and consent of the partners, but where they 
are anxious not to create one.*® And agency is an incident of 
this type of partnership. 

Assume that an infant is a principal in an agency rela- 
tionship as partner of the agent, an adult. The agency here 
depends on the relation of partnership. But that the agency 
itself is created by a contract, express or implied, is incon- 





4 “Ratify” here means “‘adopt’’ as contrasted to the use of “‘ratify’’ meaning to ‘‘affirm’’ 
in Page, op cit. supra note 9 at sec. 1602. See supra mote 71 and also State ex. rel. Stempel v. 
New Orleans, supra note 9. 

™ Page, op. cit. supra, note 9 at sec. 1623. 

% Mechem, op. cit. supra, note 1 at secs. 30, 31, 32, 33 and 34. 

" bid. sec. 33. 

™ Cox v. Hickman (1860) 8 H. L. Cas. 268; Samstag & Hilder Bros. v. Ottenheimer (1916) 
90 Conn. 475, 97 Atl. 865. But see Burdick on PARTNERSHIP (3d ed. 1917) p. 176-177, whose 
conclusion is based on the conviction that a partnership is a separate entity from the partners. 

™ Mechem, op. cit. supra, note 1 at secs. 33 and 34. 

% Scott v. Campbell (1857) 30 Ala, 728; Brandon v. Conner (1903) 117 Ga. 759, 45 S. E. 
371. See Burdick, op. cit. supra, note 78 at pp. 19 and 50-51. 
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sistent with the two views taken by the same courts, that an 
infant may be a partner in a voidable relationship,* and that 
an infant’s appointment of an agent is void because he can- 
not make such a contract.*? And this is further complicated 
by the fact that the infant’s partner, an adult, may hire an 
agent or employee for the partnership who commits a tort 
binding the firm. 

An infant partner may avoid individual liability on firm 
contracts made by his partner.** Yet he cannot withdraw his 
capital contribution until all firm debts are discharged, a judg- 
ment against his adult partner for a firm debt binding all 
partnership assets.** The infant partner may avoid the par- 
ticular contract or obligation the firm or either of its part- 
ners has entered into or he may disaffirm the contract of 
partnership. Whichever he does, he avoids individual lia- 
bility but his capital contribution remains subject to the firm 
debt, the adult partner being personally responsible for the 
balance. If he disaffirms only the particular contract, he 
becomes liable for contribution to the adult partner for any 
deficiency the latter is personally subjected to. If the part- 
nership is not contractual or even consensual, but is implied 
from circumstances, the same will apply. 

Admitting that an infant partner may avoid responsi- 
bility for his partner’s contract, would he be protected from 
answering for his partner’s tort committed within the scope 
of the partnership enterprise? No case was found where an 
infant was sought to be held for the tort of his partner, but 
the dictum of Smith v. Kron indicates that the infant could 
be held in jurisdictions where the infant principal or em- 
ployer is protected from responsibility because the agency 
or employment rests on contract. For the agency of part- 
ners does not rest on contract necessarily but is an incident 





81 Dunton v. Brown (1875) 31 Mich. 182; Shirk v. ome (1887) 113 Ind. 571, 15 N. E. 
12; Whittemore v. Elliott (1876, N.Y. Sup. Ct!) 7 Hun, 518. 


82 Armitage v. Widoe (1877) 36 Mich. 124; Trueblood v. Trueblood (1856) 8 Ind. 195; 
Weidenhammer vy. McAdams (1912) 52 Ind. App 98, 98 N. E. 883; Burns v. Smith (1902) 
29 Ind. App. 181, 64 N. E. 94; Fonda v. VanHorne (1836, N.Y. Sup Ct.) 15 Wend. 631. 


88 Whittemore v. Elliott, supra note 81. 
84 Latrobe v. Dietrich (1910) 114 Md. 8, 78 Atl. 983. And see 11 Cor. L. Rev. 468. 
% Whittemore v. Elliott, supra note 81. 
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of a partnership which itself may or may not have been 
created by contract. There is here no contract of agency 
to avoid. 

A writer in the Harvard Law Review® discusses an in- 
fant partner’s liability for his co-partner’s acts and torts as 
follows: 


An infant’s contract of partnership is merely voidable, and until 
it is avoided by the infant, he has the same legal position as an adult 
partner. But, even during his minority, the infant has alternative 
powers to repudiate personal liability upon the contracts of the firm 
without disaffirming the contract of partnership itself, or to dis- 
affirm completely. Disaffirmance of an obligation by the infant does 
not affect the liability of adult co-partners. Since, however, an in- 
fant is liable for his own torts, there seems no reason in policy why 
he should be able to escape liability for the torts of his co-partner 
even by disaffirming the contract of partnership, for the agency of 
the co-partner depends not upon the contract of partnership, but upon 
the fact of appointment. (Italics the writer’s.) 


In support of this view the writer of the note cites 1 Will- 
iston on SALES (2d ed. 1924) sec. 27 and as contrary authority 
cites Lindley, PARTNERSHIP (9th ed. 1924) p. 97.% And in 
a footnote the writer remarks: “Upon the opposite theory 
that agency rests upon the contract, which an infant can dis- 
affirm, it has been held that an infant principal is not re- 
sponsible for the torts of his agent,” citing Burns v. Smith and 
Covault v. Nevitt. This, however, does not account for those 
cases where the partnership exists by implication and not by 
contract; nor does it answer the objection that if the partner- 
ship does rest on contract the incidental agency does not. 
Courts wishing to protect the infant partner in such a case, 
however, could easily rationalize a decision in his favor by im- 
plying a contract of agency from the fact of partnership, 
whether that, in turn, was created by contract or not. 





*640 Harv. L. Rev. 472. 


*7 Williston’s view is apparently that the infant should not be excused for his torts arising 
out of or connected with a contract, but he does not mention any cases of infant principals, 
Lindley, on the other hand, although admitting that an infant may be a partner in England, 
says that he cannot be responsible for his partner’s tort. Without stating why not, he must 
mean either because an infant cannot have an agent (which is the English view, thus including 
England among the jurisdictions mentioned supra in notes 81 and 82), or that it is a tort arising 
out of or connected with a contract. 
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The Wisconsin Supreme Court in Covault v. Nevitt,** cited 
as authority for its decision Hampel v. Detroit, G.R.@W.R.R.® 
In that case the defendant sought to have the negligence of the 
driver of a vehicle imputed to his guest, the infant deceased of 
the plaintiff, in an action for the negligent death of the infant. 
The Michigan court correctly decided that such negligence 
was not imputable. If the guest is free from contributory neg- 
ligence, the negligence of the driver should be imputed only 
where an express agency or employment relationship exists be- 
tween him and the passenger or where each shares the right 
of joint control of the vehicle.** And as a corollary to this 
proposition negligence can never be imputed unless it appears 
that because of the relationship between the driver and the 
plaintiff passenger the latter could be held jointly responsible 
with the defendant for injuries received by a third party and 
caused by the negligence of the defendant and the driver.*? 
Neither the proposition nor corollary was applicable to the 
facts in the Michigan case, and it could have been decided 
more simply than it was. The court, however, said on page 3: 

The next question of importance is whether the negligence of the 
driver is imputable to the plaintiff’s intestate. .. It is urged that the 
doctrine of [imputed] negligence rests upon the assumption that the 
relation of principal and agent or master and servant exists between 
the passenger and driver, and that, as an infant can be neither prin- 
cipal nor master, the doctrine cannot apply to an infant. The de- 
ceased was an infant 13 years old, in a carriage by invitation of its 
driver, through whose negligence, and without her fault, she was 
killed. Had she been an adult, his negligence would have been im- 
putable to her, upon the fiction that he was her agent, under the doc- 
trine of Thorogood v. Bryan, 8 C. B. 115, which is recognized as 
authority in this State . . . But this infant lacked capacity to make 
him her agent, while there is not the least substance of a claim that 
either party supposed that such relation existed as a matter of fact. 


Thorogood v. Bryan has been universally repudiated® both 





%3 Mills v. Armstrong (1888. H. L.) 13 A. C. 1; New York L. E. and W. R. R. v. 
N. J. E. R. Co. (1897) 60 N. J. L. 388, 38 Atl. 828. 


8 Supra note 44. 
89 (1904) 138 Mich. 1, 100 N. W. 1002. 


% Reiter v. Grober (1921) 173 Wis. 493, 181 N. W. 739. And see for complete discussion 
of the subject Gilmore, /mputed Negligence, 1 Wis. L. Rev. 193, 257. 


1 Cotton v. Willmar & S. F. Ry. (1906) 99 Minn. 366, 109 N. W. 835. 
*3 Cahill v. Cincinnati etc. Ry. (1891) 92 Ky. 345, 18 S. W. 2. 
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in England and the United States. Even if the plaintiff’s in- 
testate had been an adult, under the present general rule, and 
had been free from negligence, the decision would have been 
for the plaintiff. For the Michigan court, respecting an agency 
or master-servant relationship, said that “. . . there is not 
the least substance of a claim that either party supposed that 
such relation existed as a matter of fact.” It is somewhat ironic 
to note that at the time it decided Covault v. Nevitt, the Wis- 
consin Supreme Court was itself committed to the view of im- 
puted negligence repudiated in the Michigan case it cited as an 
authority, and that it implied an agency not only between an 
adult guest and the driver of the vehitle, but between an infant 
guest and the negligent driver, for the purpose of imputing 
negligence.** 


It is clear that negligence should not be imputed where 
there is neither community of interest nor an actual agency or 
employment existing. But it is not true that such relationship 
must exist by contract between the parties to it. Thus in Me 
Kerrall v. St. Louis-San Francisco Ry. Co.,” the plaintiff’s in- 
testate, an infant of 17 years, was driving her father’s auto- 
mobile as sole occupant when she was joined by a friend, Miss 
Robertson, who asked if she might drive. Plaintiff’s intestate 
complied and a collision followed due to the negligence of the 
defendant railroad and Miss Robertson. Plaintiff’s intestate 
was killed and in an action to recover for her death, the negli- 
gence of the driver was imputed to the deceased, the court con- 





% Prideaux v. Mineral Point (1878) 43 Wis. 513; Kuchler v. Milwaukee E. R. & L. Co. 
(1914) 157 Wis. 107, 146 N. W. 1133. In this latter case the court said at page 111: “It 
is now insisted, however, that no contributory negligence was shown, therefore a recovery may 

had on the ground of ordinary negligence. This contention is made upon the theory that 
the negligence of the driver of the horse cannot be attributed to the deceased, under the 
doctrine of Prideaux v. Mineral Point, 43 Wis. 513, and other cases in this court, because 
it is argued that the doctrine of these cases is based upon the principle of agency, and there 
could be no agency between the infant, deceased, and the driver.’’ The court said it was unnec- 
essary to pass on this point as the plaintiff administrator was bound by negligence of the 
driver, the deceased infant’s grandfather. But in Reiter v. Grober, supra note 90 at 496, the 
same court said of the Kuchler case in overruling Prideaux v. Mineral Point and the long line 
of cases based on it, including the Kuchler case: “In the Kuchler Case it [the principle of 
imputed negligence] was applied in all its rigor to a boy ten years old riding with his grand- 
father. So it must be admitted there has been no substantial wavering on the question.” And 
it is difficult to regard the Kuchler case as anything but imputing negligence to the infant, 
thus implying an agency which surely did not rest on contract. 

The real irony of the situation, however, is that in 157 Wisconsin reports, the Kuchler 
case, page 107, immediately precedes Covault v. Nevitt, page 113, where the court definitely held 
that an infant could not have an agent. 


* (1923, Mo. App.) 257 S. W. 166. 
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cluding that an agency relation existed between the two. With 
little discussion, the court said at page 170: 


It is contended that, since deceased was a minor, she could not 
lawfully appoint an agent so as to be held responsible for the neg- 
ligence of such agent. Deceased was 17 years of age, and therefore 
old enough to be responsible for her own tort. [Citing cases]. Miss 
Robertson was driving by the permission of deceased, and therefore 
the car at the time, in contemplation of law, was under the direction 
of deceased. It is our opinion that the negligence, if any, of Miss 
Robertson was imputable to deceased. 


The relationship between plaintiff’s deceased and the driver 
in this case did not rest on contract, although it depended on 
consent. It may be that the court based its decision on the 
right of plaintiff’s deceased to exercise control and not on an 
agency relationship. This is not apparent from the court’s 
language; but even in cases adopting such a reason it appears 
that the community of interest and control is one with respect 
to which an agency relation between the persons in the vehicle 
exists, e.g., a partnership. The alleged relationship between 
the driver and guest did not rest on a contract in the Michigan 
case. But the Michigan court flatly held that the infant could 
not appoint an agent at all, although it would have recognized 
an agency had the guest been an adult. The Missouri case 
recognized the power of an infant to make a voidable appoint- 
ment of an agent, and appears to support the assertion that 
an infant cannot escape responsibility for the torts of his 
agent where the relationship does not rest on contract. And 
if a contract of agency is implied from the consent given to the 
friend to drive the car, then this case supports the general 
proposition than an infant is responsible for the torts of his 
agent. 

A male infant may have an agent without a contract of 
agency when he is married, his wife acting as his agent in 
purchasing necessaries on his credit.**° Although there are sev- 
eral cases adopting this view, it has been maintained that the 
husband’s common-law duty to support his wife and children, 
which devolves on the infant as well as adult husband, is the 





% Cantine v. Phillips (1854, Del.) 5 Harr. 428. 
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real basis for his responsibility.*” This is probably true where 
the husband has forbidden his wife to purchase necessaries on 
his credit and refuses to supply them himself; for if he did 
furnish them, her purchases would not be necessaries. But 
in a normal household, where the wife purchases necessaries 
and charges them to her husband’s credit, he could undoubtedly 
be held on an implied agency not existing by contract.®® 

It is more difficult to hold a husband for his wife’s torts 
on this ground. At common law a husband is generally liable 
for his wife’s torts. But where he was held at common 
law, it was because (1) the wife committed the tort 
in her husband’s presence and thus at his presumed coer- 
cion, even though he tried to prevent her, or (2) the wife 
could not be sued alone since she had no separate legal standing 
and the husband was joined as an indispensable party, subject, 
however, to suffer adverse judgment.*® The basis of his lia- 
bility, then, did not rest on an agency between them, but, in 
(1) at least, upon a control he exercised or was presumed to 
exercise over her. The Married Women’s Acts changed the 
basis of this liability, but it did not in every case remove the 
presumed right of control of the husband over the wife.’ 
But even here the control of the husband does not imply an 
agency. 

It is even more clear that a father is not responsible for the 
torts of his child.'°' The fate of the “family automobile” doc- 
trine whereby the husband or father owning the car is sought 
to be held for the negligent driving of his wife or child using 
the car for their own purposes, shows how difficult it is to read 
an agency into such a case!” although some courts have done 





%™ Mechem, op. cit. supra note 1 at sec. 144; Seavey, op. cit. supra note 63, at 863-864, 
See also supra note 67. 

* Williston on Contracts (1920) sec. 270; Schouler, op. cit. supra note 4 at secs. 135- 
144. 

%® Williams, A Husband’s Liability for his Wife’s Torts, and the Married Women’s 
Property Act, 16 Law Quart. Rev. 191, 192; Kosminsky v. Goldberg (1884) 44 Ark. 401. 

10 Norris v. Corkhill (1884) 32 Kan. 409, 4 Pac. 862; Homey v. Chicago, B. & Q. Ry. 
(1893. S. D. Iowa) 59 Fed. 423; s. c. (1864, C. C. A. 8th) 63 Fed. 39 

101 Edwards v. Crume (1874) 13 Kan. *348; Tift v. Tifft (1847, N. Y.) 4 Denio, 175. 

102 Crossett v. Goelzer (1922) 177 Wis. 455, 188 N. W. 627; Arkin v. Page (1919) 
287 Ill. 420, 123 N. E. 30; Hays v. Hogan (1917) 273 Mo. 1, 200 S. W. 286; Doran v. 
Thomsen (1908) 76 N. J. L. 754, 71 Atl. 296. See 2 Wis. L. Rev. 123. 




















INFANT’S RESPONSIBILITY FOR AGENT’S TORT 485 


so.!° But if the wife or child is driving the car for the pur- 
poses of the husband or father, the latter is responsible as a 
principal or master.’°** And if the husband or father is an in- 
fant, is there any reason why the same result should not 
follow? It is difficult to conceive of an infant having a child 
old enough to drive a car, but he may have a wife or, for that 
matter, step or adopted children old enough to do so. 

As the agency or employment in such cases does not rest on 
contract, the infant cannot be protected by disaffirming a con- 
tract of agency or employment. Courts holding simply that 
an infant cannot have an agent or employee are not embar- 
rassed by such reasoning, for their conclusion, however unde- 
sirable, is proof against all ratiocination. 


III 


No case to the knowledge of the writer involving an infant 
employer’s liability under the workmen’s compensation acts for 
injuries received by his employees, has been decided in the 
United States, although it is a situation which is bound to arise 
eventually. An examination of representative compensa- 
tion and liability acts shows that they do not expressly include 
or exclude infants as employers within their definition of that 
word. When such cases occur, the industrial commissions and 
courts must decide them with reference to a statute. Will they, 
in construing the acts, be justified in applying their common- 
law rules in respect to the ability or desirability of infants to 
have servants or employees? Courts applying the rule that an 
infant cannot have an employee in interpreting their particular 
acts, will be naively ignoring an everyday fact, a conclusion 
unwarranted under the act. 





103 Jinch v. Dobson (1922) 108 Neb. 632, 188 N. W. 227; King v. Smythe (1918) 140 
Tenn. 217, 204 S. W. 296; Birch v. Abercrombie (1913) 74 Wash. 486, 133 Pac. 1020; Davis 
v. Littlefield (1914) 97 S. C. 171, 81 S. E. 487; Kayser v. Van Nest (1914) 125 Minn. 277, 
146 N. W. 1091. See 29 Yate L. J. 467, and 9 Cauir. L. Rev. 250 

10% Schumer v. Register (1913) 12 Ga. App. 743, 78 S. E. 731; Smith v. Jordan (1912) 
211 Mass. 269, 97 N. E. 761. 

105 Ruegg, EMPLOYER’s LIABILITY AND WoRKMEN’s COMPENSATION (8th ed. 1910) 159, 
reads: “Infant as Employer.—The question whether an infant could be made responsible as 
an employer, under the Employer’s Liability Act, is one which presents some difficulty, 

“This question is a practical one which may require solving any day, having to the 
fact that there are numerous employers of labour who are infants in contemplation of the law,” 
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The fate of the infant employer under the compensation 
acts, although pertinent to the main issue of this article, is 
mentioned here not for extended discussion but rather to raise 
some incidental problems. If the infant may be an employer 
under the acts, should he take out compensation insurance if 
the act requires it; and has he an insurable interest in this - 
respect? If he fails to insure, is he criminally liable to prose- 
cution? In states holding for ordinary purposes that an in- 
fant’s employment of another is voidable and not void, it is 
submitted that these questions must be answered in the affirm- 
ative. But may the infant employer evade responsibility 
under the compensation acts by disaffirming the voidable con- 
tract of employment? He may do so only if the disaffirmance 
operates ab initio, is retroactive; and it has been shown that 
such is not the effect of disaffirmance. 

It is submitted, however, that under the compensation acts 
wherever the relationship would be one of employment if the 
employer were an adult, the fact of infancy should make no 
difference, regardless of the particular court’s opinion of the 
responsibility of the infant for the tort of the employee to a 
third party where no statute is involved. 

Beven, writing on the employer’s liability act of England, 
in which infants are neither included nor excepted as employ- 
ers, says :?°° 

Neither probably could a workman recover against an infant em- 
ployer. The rul@pf thg common law is that whenever the substantive 
ground of an action against an infant is contract, the infant is not 
liable, even though the contract is averred merely as inducement to a 
supposed tort. Thus, an infant would be liable for any injury directly 
inflicted by him; for example, if he were working with another and 
negligently struck him, the infant would be liable to make compensa- 
tion for the effects of the blow. He would not be liable for an injury 
caused by the negligence of those in his service; for the negligence 
could not be established except by reason of validating a contract 
which the infant might treat as void. 


As Beven says, an infant can be held in tort for his neg- 
ligent injury of another.’” So if an infant invites another 





106 EMPLOYERS’ LIABILITY AND WORKMEN’s COMPENSATION (4th ed. 1909) 281. 
10T Supra note 13. 
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upon his premises and the visitor is injured because of a neg- 
ligent condition thereon, the infant is responsible. And if the 
visitor were an employee or workman of the infant, the in- 
fant’s responsibility would not be affected. But the compensa- 
tion acts have changed the basis of liability from negligence of 
the employer to a type of statutory liability without fault, a 
“statutory tort’”’,’°* for injuries arising out of the employment, 
although contributory negligence of the employee is still a 
defense under some acts.’ There is no reason why an infant 
should not come within the common-law rules of liability with- 
out fault, as he is responsible for his torts. And if the scope 
of liability without fault be extended by statute, why should 
it not include infants? The answer to this question depends 
entirely upon whether an infant can be included within the 
terms of the statute, within the meaning of the word “em- 
ployer”. 

Beven says the answer depends on the infant’s ability to 
make a contract of employment and that to hold him respons- 
ible as an employer under the act would be to enforce a con- 
tract which was either void in its inception or voidable at the 
election of the infant. It is difficult to see what “contract” has 
to do with the issue if the infant is actually employing work- 
men.'!° And if Beven means that the infant cannot be held 
where the contract of employment is voidable, it is submitted 
that his conclusion is incorrect. The compensation acts do 
not prescribe how the relation of employer and employee is 
formed, whether by contract or not; and it is not impossible 
for the relationship to exist without a contract of ‘employment. 
The issue of contract or no contract is material in an action 
by an employer against a third person for wrongfully induc- 
ing his employee to break the contract of employment.!4 
But the relevance with respect to an employer’s liability under 
the compensation acts is not clear. 





108 See Re Smith and Link (1911, Alberta) 17 Western L. Rep. 550, at 551. 

10° This is mentioned because contributory negligence, properly speaking, is not a defense 
to an action based on absolute liability. See Muller v. McKesson (1878) 73 N. Y. 195; and 
Curry v. Chicago & N. Ry. (1878) 43 Wis. 665. 

110 Re Smith and Link, supra note 108, at 551, citing Burnard v. Haggis, supra note 28. 

111 Lumley v. Gye (1853) 2 Ellis & Bl. 216. And see for employment terminable at will 
Moran v. Dunphy (1901) 177 Mass. 485, 59 N. E. 125. 
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Labatt, in his treatise on MASTER AND SERVANT,?!? accedes 
to the view that employment rests on contract, but says that 
the contract of employment is voidable and, consequently, if 
it were unavoided at the time of the injury to the employee, 
the infant would be responsible because his subsequent avoid- 
ance would not affect the relationship before such avoidance. 
Criticising the view of an English writer 

“ ... that the case falls within the scope of the general 
principle that an infant, although he is liable for his torts, 
cannot be sued for a wrong, where the cause of action is in 
substance ex contractu, or so directly connected with the con- 
tract that the action would be an indirect way of enforcing 
the contract”, Labatt proceeds :™% 


There would, however, seem to be good grounds for arguing that 
an agreement for the hire of another person to assist in carrying on 
a business belongs to the beneficial class, and is therefore binding 
upon the infant employer as long as the services continue to be per- 
formed. If this be the correct doctrine he must, it would seem, be 
responsible for the nonperformance of any of the obligations which 
are either implied as incidents of the contract, irrespective of statute, 
or which are imposed by the legislature upon all those who enter into 
the contract. 


A Canadian court, in apparently the only decision under a 
compensation act involving an infant employer, points out 
that imposing liability for compensation on the infant em- 
ployer has nothing to do with enforcing a contract of em- 
ployment, whether it be void or voidable. In Re Smith and 
Link,"* under the Alberta workmen’s compensation act, this 
court held an infant partner for compensation for the acci- 
dental death of an employee while working for the partnership. 
After observing that an infant can be held for his own tort 
and that there “is no reason why an infant should not be a 
master (i.e., an employer)”, the court said: 


This being so, and the Workmen’s Compensation Act having made 
all employers under the Act liable for injuries causing death to their 





112 Op. cit. supra note 30 at sec. 1668. 

118 Jbid. See also Schneider, WorkMEN’s CoMPENSATION LAw (1922) 90. But see 
Beven, loc. cit. supra note 106 and Ruegg, doc. cit. supra note 105. 

14 Loc. cit. supra note 108. 
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workmen, irrespective of any question of tort or negligence on the 
part of either, and having made no exception in favour of infants or 
other persons under disability, I am of opinion that the infancy 
of the respondent Oliver does not relieve him from liability to pay 
compensation, this being a statutory liability imposed on him as an 
employer, in common with ‘all employers under the Act, in respect 
of an occurrence which may be deemed to be in the nature of a “statu- 
tory tort”, and which, while arising, in some sense, out of the contract 
of employment, is, nevertheless, independent of it, as not being an act 
contemplated by it: Burnard v. Haggis, 32 L. J. C. P. 189. (Italics 
the writer’s.) 


If courts adopt the view that an infant may have an em- 
ployee, though the relation be conceded to rest on a voidable 
contract, infancy can be no defense under the compensation 
acts. But if the view be taken that an infant may not have 
an employee, ie., that the employment is void and non-existent 
(although the situation be ever so prevalent, whatever it is 
called) the infant employer can escape responsibility under 
the compensation acts only on the theory that responsibility 
arises from a contract of employment and not from the 
fact of employment. And under the wording of the compen- 
sation acts, it is submitted that such a theory is unwarranted. 


CHARLES O. GREGORY. 
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NOTES—RECENT CASES 


ACCESSION—TIRES TO AUTOMOBILE.—In the case of Franklin Service 
Stations v. Sterling Motor Truck Co., —R. I.—, 147 Atl. 754, the plaintiff 
sold some tires under a conditional sale contract, to one Penta, for the 
latter’s truck which was subject to a chattel mortgage held by the de- 
fendant. There being default in payment on the chattel mortgage, as 
well as on the conditional sale contract, the defendant mortgagee took 
possession of the truck, and the plaintiff sued in trover for the tires. The 
court rendered judgment for the plaintiff and held that the new tires 
did not become part of the truck by accession nor a part of the mortgage 
security. 

The general rule of accession is that property incorporated with, or 
labor expended on property which is the subject-matter of a chattel 
mortgage or conditional sale, goes to enhance the security, and will 
pass with the principal article upon foreclosure of the mortgage or upon 
the vendor reclaiming it under the conditional sale. Perry v. Pettingill, 
83 N. H. 4383; Davy et al. v. State ex rel. Mothersead, 130 Okla. 91, 
265 Pac. 626; Bryant v. Pennell, 61 Me. 108, 14 Am. Rep. 550. Illustrative 
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of this general rule we have the following, oft-cited cases: Crosby v. 
Baker, 88 Mass. (6 Allen) 295, where a mortgage on pickles in the brine 
was held to extend to the bottles in which the pickles were packed; Ex 
parte Ames, Fed. Cas. No. 323, where a mortgagee of an unfinished loco- 
motive was held to be entitled to the additions afterwards made by the 
mortgagor before his bankruptcy; and Putnam v. Cushing, 76 Mass. (10 
Gray) 334, where a mortgage on leather cut and prepared for manufac- 
ture of shoes was held to cover the shoes subsequently made from it by 
the mortgagor. 

An exception to the general rule has been asserted where the ad- 
dition to the original article is of such a nature that it can be identified 
and severed without injury to the original article. Alley v. Adams, 
44 Ala. 609; Netzorg v. Nat’l. Supply Co., 28 Ohio Cir. Ct. Rep. 112; Cob- 
bey on CHATTEL MORTGAGES, Vol. 1, sec. 352. In Clark v. Wells, 45 Vt. 4, 
12 Am. Rep. 187, the vendor of a wagon on a conditional sale was not al- 
lowed to take new wheels and axles placed thereon by the purchaser, 
these parts being capable of removal without detriment to the vehicle; 
and in Hallman v. Dothan Foundry & Machine Co., 17 Ala. App. 152, 82 
So. 642, where a Form-a-Truck attachment was fastened by bolts and 
nuts to a mortgaged Ford chassis, it was held that the attachment did not 
lose its identity so as to pass title to the mortgagee of the automobile as 
against the purchase-money mortgagee of the attachment. See also 
Vinall v. Hendricks, 33 Ind. App. 413, 71 N. E. 682. 

Several cases somewhat similar on their facts to the instant case, 
but contrary in the conclusion reached, will bear examination. In Black- 
wood Tire & Vulcanizing Co. v. Auto Storage Co., 183 Tenn. 515, 182 
S. W. 576, the purchaser of an automobile, title to which was retained by 
the seller, fitted the machine with tire casings. The seller of the auto- 
mobile, on default, retook the machine. The court held that title to the 
tire casings passed by accession to the seller, the vendor of the casings 
not having retained title. Similarly in Purnell v. Fooks, 32 Del. 336, 122 
Atl. 901, the plaintiff conditionally sold the defendant a solid-tired 
truck, and by a separate contract unconditionally sold additional pneu- 
matic-tired wheels. There was default on the truck contract, and the 
plaintiff took possession of the truck, then equipped with the pneumatic- 
tired wheels. It was decided that under the rule of accession, such 
wheels and tires, when placed on the truck became a part of it. These 
decisions are criticized in 25 Yale Law Journal 593 and in 22 Michigan 
Law Review 599, respectively, as extending the doctrine of accession too 
far. In accord with the view of the Blackwood Tire case, supra, is 
Diamond Service Station v. Broadway Motor Co., 158 Tenn. 258, 12 
S.W. (2d) 705. 

The Blackwood, the Purnell, and the Diamond Service Station cases, 
supra, are distinguishable from the instant case in that no title was re- 
tained by the seller of the article which was held to pass by accession. 
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In the Blackwood case the court, by Neil, C. J., said at page 520: “The 
point as to the retention of title to repairs placed on an article of per- 
sonal property does not arise in the case before us, and therefore we 
do not pass on it.” It is submitted that retention of title, or the failure 
to do so, by the vendor of the articles in dispute should hardly have the 
effect of limiting or extending the doctrine of accession where the article 
is readily separable without injury to the original chattel. See Alley v. 
Adams, 44 Ala. 609, and Netzorg v. Nat’l. Supply Co., supra. 

The principal case reaches a desirable result in holding the doctrine 
of accession inapplicable under the facts presented, and as Stearns, C. J., 
speaking for the court, says at page 756, “The automobile to-day is often 
assembled with parts bought from different dealers, which are separable 
and replaceable. This practice and course of business must be considered 
on the question of accession as applied to automobiles.” 


SYDNEY N. LESHIN. 


CHATTEL MORTGAGES AND CONDITIONAL SALES—WISCONSIN STATUTES 
OF 1929.—By Chapter 525 of the Laws of 1929, the Wisconsin Legislature 
amended the statutes relating to conditional sales contracts and chattel 
mortgages. Many of the amendments are inaptly worded and create 
inconsistencies in the law. Some of the incongruities are probably the 
result of an error made in the passage of the act by the Assembly. 


The original bill, number 112A, was introduced in the Assembly on 
January 30, 1929. On March 27th, substitute amendment number 1A, 
was introduced, and on May 9th, amendment number 1A, to substitute 
amendment number 1A, was adopted. Substitute amendment number 
1A, as amended was then adopted and the bill as so amended was eventu- 
ally passed by the Assembly and Senate. 


When the bill was first engrossed in the Assembly after the passage 
of amendment number 1A, to substitute amendment number 1A, five of 
the ten changes contained in the amendment were erroneously omitted, 
and the bill was finally passed without these five changes. On Novem- 
ber 15, 1929 an opinion of the Attorney General held the bill as passed 
to be law. 

Section 122.06 of the Statutes of 1929 provides that the conditional 
sales contract or copy shall be filed in duplicate in the office of the register 
of deeds in the county in which the goods are first kept for use by the 
buyer after the sale, provided that in counties of a population of 250,- 
000 or more, the contract or copy shall be filed in the office of the city, 
village, or town clerk. Section 122.10 provides that the filing officer 
shall file one of the contracts in his office and send the other contract or 
copy to the clerk of the city, village, or town in which the mortgagee 
resides. Section 59.51 (10a) provides that all conditional sales con- 
tracts shall be presented to the register of deeds in duplicate, and that 
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he shall file one duplicate and send the other to the clerk of the city, 
village, or town where the mortgagor resides. 

Section 122.07 provides that if the goods are to be affixed to realty 
at the time of the conditional sale, or subsequently, the conditional sales 
contract or a copy, together with a statement signed by the seller 
briefly describing the realty, shall be filed in the office of the register of 
deeds of the county where such realty is located, and in counties of a 
population of 250,000 or more, in the office of the city, village, or town 
clerk. 

Although conditional sales contracts are to be filed in duplicate 
when filed with a register of deeds, section 122.12 provides for filing only 
one satisfaction, although section 59.51 (10a), provides for filing all 
affidavits relating to conditional sales contracts with the register of 
deeds in duplicate, and provides that the register of deeds shall send one 
of the duplicates to the clerk of the city, village, or town where the 
mortgagor resides. Section 122.11 provides for refiling conditional 
sales contracts by filing a copy of the original contract with the proper 
filing officer, but section 59.51 (10a), provides for filing such instru- 
ments in duplicate. 

Section 241.10 (1) provides that every mortgage of personal property 
shall be filed with the register of deeds of the county in which such per- 
sonal property is situated. This section provides for filing only the orig- 
inal mortgage or a copy, but section 59.51 (10a) provides for filing 
chattel mortgages in duplicate and providgs that the (register of 
deeds shall send one copy to the city, village, or town clerk where the 
mortgagor resides. 

Section 241.11 provides that a chattel mortgage shall cease to be 
valid as against creditors of the person making the same or subsequent 
purchasers or mortgagees in good faith after the expiration of two years 
from the filing, unless within 30 days next preceding the expiration of 
two years, the mortgagee, his agent or attorney, shall annex to the 
instrument or copy on file in the office of the register of deeds, or 
city, village, or town clerk, mentioned in section 241.10, an affidavit set- 
ting forth the interest of the mortgagee. Section 241.10 mentions no 
city, village, or town clerks. In all probability the legislature intended 
to provide in section 241.11 that chattel mortgages should be filed with 
the city, village, or town clerks in Milwaukee County the same as con- 
ditional sales contracts. 

As in the case of conditional sales contracts, section 241.11 provides 
for filing with the register of deeds only one affidavit for renewal, set- 
ting forth the interest of the mortgagee, and section 241.17 provides for 
filing only one certificate of satisfaction except in the case of a mort- 
gage of a stock of goods, wares, and merchandise in which case two 
certificates must be filed, while section 59.51 (10a) provides for filing 
all affidavits relating to chattel mortgages in duplicate. 
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Section 241.10 (4) provides for transferring, on or before January 
1, 1930, all chattel mortgages and conditional sales contracts from the 
offices of the various city, village, and town clerks to the register of 
deeds of thei: counties, without any new filing. No provision is made for 
filing copies of these instruments with the city, village, or town clerks. 

Fortunately for the practicing attorney, the rights of a person filing 
a chattel mortgage or conditional sales contract seem to be protected 
from the time such instrument or authenticated copies are filed in dupli- 
cate with the proper filing officer, leaving the register of deeds to puzzle 
out the inconsistencies in the statutes. It also seems necessary to search 
the records of the registers of deeds in counties other than Milwaukee 
County and city, village, or town clerks in Milwaukee County in order 
to safeguard a client’s interests involving a chattel mortgage or con- 
ditional sales contract. Searching records in the offices of the various 
city, village, or town clerks outside of Milwaukee County seems to have 
no value other than possibly revealing that a chattel mortgage or con- 
ditional sales contract has been filed. 

GLEN H. BELL. 


CONFLICT OF LAWS—ENFORCEMENT OF REVENUE LAWS OF FOREIGN 
STATES.—The case of Moore v. Mitchell,—U. S.—, 50 Sup. Ct. 175, sug- 
gests the question whether the courts of the forum should enforce the 
revenue laws of a foreign state. The testator, in this case, had been 
domiciled in Grant County, Indiana, from 1884 until the time of his 
death in 1926. While a resident of Indiana he owned stock of corpora- 
tions and other intangible property, but he had made no return or pay- 
ment of taxes in respect thereto. An assessment of unpaid back taxes 
due Grant County being made after the testator’s death, the County 
Treasurer, authorized by statute to sue for delinquent taxes in the courts 
of Indiana, began suit in the federal district court of New York against 
the executors appointed by the New York court, who were in possession 
of the testator’s securities. This action was brought under Burns’ Ind. 
Rev. Stats. (1926) sec. 14288 which provides that all property of the 
person taxed remains subject to payment of all taxes, penalties, interests, 
and costs until all such charges are paid. 

The Supreme Court held that the plaintiff could not sue in the fed- 
eral district court of New York, as Indiana laws were the sole source of 
his authority and that therefore he was in the same position as an ex- 
ecutor or administrator appointed in a foreign jurisdiction and seeking 
relief in the courts of the forum. This conclusion is in accord with the 
weight of American authority. Vaughn v. Northup, 15 Pet. 1, 10 L. Ed. 
639 and Sterrett v. Second National Bank, 248 U. S. 73, 39 Sup. Ct. 27. 
But the Court dismissed the most important point raised, saying: “It 
is not necessary to express any opinion upon the question considered 





























NOTES—RECENT CASES 495 


below, whether a federal court in one state will enforce the revenue laws 
of another state.” 

Few cases involve suits brought in one jurisdiction to recover a 
judgment for taxes levied in a foreign state or country. But courts and 
writers regard the enforcement of foreign tax and penal laws as being 
in the same category. See Dicey, CONFLICT OF LAWS, (4th ed.) p. 224, 
where the rule is stated as follows: “The court has no jurisdiction to 
entertain an action—(1) for the enforcement, either directly or in- 
directly, of a penal, revenue, or political law of a foreign state.” See 
also Wisconsin v. Pelican Ins. Co., 127 U. S. 265, 8 Sup. Ct. 1870, where 
the Supreme Court said: “The rule that the courts of no country ex- 
ecute the penal laws of another applies not only to prosecutions and sen- 
tences for crimes and misdemeanors, but to all suits in favor of the 
state for the recovery of pecuniary penalties for any violation of statutes 
for the protection of its revenue, or other municipal laws and to all 
judgments for such penalties.” The courts give no reason for placing 
tax and penal laws in the same class, and it seems that this classifica- 
tion is not warranted in view of the definition of “penalty” given in the 
ease of Huntington v. Attrill, 146 U. S. 657, 18 Sup. Ct. 224. 

By the weight of authority liability for a tax is not a debt. Land 
County v. Oregon, 7 Wall. (U. S.) 71, 19 L. Ed. 101; Merriweather v. 
Garrett, 102 U. S. 472, 26 L. Ed. 197; New Jersey v. Anderson, 203 U. S. 
483, 27 Sup. Ct. 1387; Richards v. Commissioners, 40 Neb. 45, 58 N. W. 
594; State v. C. & N. Ry., 128 Wis. 449, 108 N. W. 594; Daniels v. Nel- 
son, 41 Vt. 161. Since a tax does not depend upon the consent of the tax- 
payer, there is no express or implied contract to pay taxes. People v. 
Dummer, 274 Ill. 637, 113 N. E. 934; City of Newport v. Commonwealth, 
106 Ky. 434, 50 S. W. 845, 51 S. W. 483; and State v. C. & N. Ry., supra. 
In a few jurisdictions it has been held that a tax is a debt. E. Tenn., 
V. & G. Ry. v. Mayor of Morristown, 35 S. W. (Tenn. Ch. App.) 771 
and State v. Georgia Co., 112 N. Car. 34, 17 S. E. 10. See also note in 42 
Am. St. Rep. 655. 

It has been said repeatedly that “one state does not enforce the 
penal or revenue laws of another state”. This dogmatic rule originated 
with cases not involving the enforcement of foreign revenue laws, but 
had its inception in those cases raising the question whether a contract 
which did not comply with the revenue laws of the place where the con- 
tract was made was enforceable in the courts of the forum. Boucher v. 
Lawson, Lee’s Rep. Temp., Hardwicke 85; Holman v. Johnson, 1 Cowp. 
841; James v. Catherwood, 3 Dowl. & Ry. 190; and Ludlow v. Van Rens- 
salaer, 1 Johns. (N. Y.) 93. See also Wharton, CONFLICT or LAws, 
(3d. ed.) sec. 484 and Story, CONFLICT oF LAWS, (8th ed.) sec. 257. Bead- 
all v. Moore, 199 App. Div. 531, 191 N. Y. Supp. 826 is a typical ex- 
ample of the cases from which the rule was taken. Here the defense 
that the notes sued on were void in their inception because executed in 
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England, without affixing a tax stamp as required by the laws of Eng- 
land, was disregarded. The court said: “Insofar as this defense sets 
forth the revenue law of England it will be disregarded, as the courts of 
this state will not enforce the revenue laws of a foreign state or 
country.” 

The overwhelming weight of authority, erroneously derived from 
this obscure origin, supports the view that the courts of the forum will 
not enforce the revenue laws of a foreign state or country. Queen of 
Holland v. Drukker, [1928] Ch. 877; King of Hellenes v. Bostrum, [1923] 
L. Jour. 306; Henry v. Sargent, 13 N. H. 321; Beadall v. Moore, supra; 
In re Bliss’ Estate, 121 Misc. 773, 202 N. Y. Supp. 185; Colorado v. 
Harbeck, 232 N. Y. 71, 183 N. E. 357; and Maryland v. Turner, 75 
Misc. 9, 1382 N. Y. Supp. 173. See also Council of Sydney v. Bull, [1909] 
1 K. B. 7; Kesseler v. Kedzie, 106 Ill. App. 1; Matter of Hollins, 79 
Misc. 200, 139 N. Y. Supp. 713; and Dicey, CONFLICT oF LAws, (4th ed.) 
p. 224. 

In the case of Queen of Holland v. Drukker, supra, the Queen of 
Holland was suing in an English court of chancery to enforce a claim 
against the estate of a deceased person for a succession tax, which under 
Dutch law constituted a debt. The deceased during his lifetime had been 
domiciled in Holland and was a Dutch subject. Justice Tomlin dismissed 
the case saying: “My own opinion is that there is a well recognized rule, 
which has been enforced for about 200 years or thereabouts, under which 
these courts will not collect the taxes of foreign states for the benefit of 
the sovereigns of those foreign states...” 

In the most important case on this subject in the United States, 
Colorado v. Harbeck, supra, the testator, domiciled in Colorado, left with 
the intention of going abroad, and while enroute, he died in New York. 
His will was probated in New York, a transfer tax was paid there, and 
the estate, consisting entirely of personalty, was distributed to the leg- 
atees, none of whom were residents of Colorado nor were within Col- 
orado. The state of Colorado brought action in New York to recover an 
inheritance tax levied on Harbeck’s estate, no part of the estate being 
present in Colorado. Recovery was denied, the court saying: “But taxes 
are not debts or contracts. No contractual or quasi contractual obliga- 
tion to pay arises out of the assessment of a tax. ... The enforcement 
of revenue laws rests, not on consent but on force and authority.” And 
again later on, “The attempt to give such a statutory provision extra- 
territorial effect would conflict with another well-settled principle of 
private international law which precludes one state from acting as a 
collector of taxes for a sister state and from enforcing its penal or 
revenue laws as such.” At pages 82 and 85. 

In re Bliss’ Estate, supra, is factually identical to the Harbeck 
case, except that the state of Vermont, through is commissioner of taxes, 
requested that after the payment of administration expenses, taxes and 
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debts, the assets be transferred to the executors in Vermont. The court 
held that “The far-reaching consequences of the approval of such action 
must be apparent, even to those unfamiliar with the intricacies of 
transfer tax litigation. Such procedure far exceeds any question of com- 
ity, and would create a system whereby each state would become the busy 
collection agent of another state in gathering its taxes. The property 
might be directed to be transferred from state to state, and depleted to 
the vanishing point by successive taxation.” 202 N. Y. Supp. 185, 189. 

In these cases the courts give no satisfactory reason for their 
arbitrary decisions. They merely repeat and apply incorrectly the time- 
worn rule that the courts of the forum will not enforce the tax laws of 
other states. At most, they speak vaguely of public policy and consti- 
tutional law in attempting to justify their views. See In re Bliss’ Estate, 
supra. 

The more enlightened view on this question is well stated in the 
case of Matter of Hollins, supra. In this case the American executors of 
an English subject leaving personalty in New York, from which bequests 
were made, deducted the succession tax required by the laws of England 
before paying over such bequests, England being the principal place of 
administration. The court after rendering lip service to the old estab- 
lished rule held: “When the [legatee] became the recipient of a legacy 
given by the will of an English woman and payable out of an English 
estate, wherever situated, the legacy itself . . . was burdened with cer- 
tain implied conditions which bind the legatee whether in or out of Eng- 
lish jurisdiction. In other words, the legatee must be taken to receive 
such legacy subject to any burdens which the sovereign of the donor 
lawfully imposes on the gifts of its subjects.” In the case of In re 
Bliss’ Estate, the court attempts to distinguish the Hollins case by say- 
ing: “ ... the contest was between the executor and the beneficiaries 
of the estate, and not directly between the estate and the taxing officials 
of the foreign state.” This distinction seems a bit thin. Assuming that 
the taxing state has the jurisdiction to tax, could not the view of the 
court in Matter of Hollins be adopted in deciding cases where a foreign 
jurisdiction is seeking to have its tax laws enforced in the courts of the 
forum? Some nations have solved this problem by treaties which pro- 
vide for mutual assistance in the enforcement of fiscal laws. See the 
treaty between Germany and Czechoslovakia, signed at Prague, Decem- 
ber 31, 1921, 17 LEAGUE OF NATIONS TREATY SERIES 401. 

The summary and arbitrary attitude of the courts in dealing with 
these cases involving the collection of taxes by a foreign state reminds 
one of an English case decided in 1308. In that case a writ of debt was 
brought upon a document made and executed at Berwick, Scotland. The 
report reads that “because it was made at Berwick, where this court has 
not cognizance, it was awarded that John took nothing by his writ .. .” 
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Anonymous, Y. B. 2 Edw. II. (SELDEN SOCIETY PUBLICATIONS, vol. 17, 
110). 

The incoherent cry of “public policy” and the time-worn axiom “the 
courts will not enforce foreign revenue laws” have been too often used 
in cases involving conflict of laws problems as a veil for the old barbaric 
doctrine that there are no foreign rights. 

WALTER A. GRAUNKE. 


CONSTITUTIONAL LAW—INTERNAL REVENUE—TAX ON GIFTS NOT 
Drrect.—In Bromley v. McCaughn,—U. S.—, 50 Sup. Ct. 46, the validity 
of section 324 of Revenue Act of 1926, amending the Revenue Act of 
1924, secs. 319-324 (26USCA sec. 1131), was questioned, the particular 
objection being that a tax upon gifts inter vivos is a direct tax, and un- 
constitutional because not apportioned. Two clauses of the Constitution 
were involved; Art. I, sec. 2, cl. 3 and Art. I, sec. 9, cl. 4, which declare 
that no direct taxes shall be levied by the Federal Government unless laid 
in proportion to the population. 

The distinction between a direct and indirect tax, which it is to be 
remembered need only be uniform throughout the United States in order 
to be valid (Art. I, sec. 8 of Cons’t.), has long perplexed the court, large- 
ly because of the fact that the Constitution nowhere attempts to define 
a direct tax. However, a test has been formulated in several cases which 
serves as a working basis whenever the problem appears. Cooley on 
TAXATION, (3d ed.) p. 10, says: “Taxes may be either direct or indirect. 
The former include those assessed upon the property, person, business, 
income, etc., of those who are to pay them; while indirect taxes are 
levied upon commodities before they reach the consumer, and are paid 
by those upon whom they ultimately fall, not as taxes, but as the market 
price of the commodities.” 

In a series of early cases influenced, no doubt by English precedent 
and the arguments of Alexander Hamilton and other Federalists, the 
Court declared that a direct tax included only capitation and land taxes. 
Hylton v. United States (1796) 3 Dall. 171, 1L. Ed. 556; Pacific Ins. Co. 
v. Soule, 7 Wall. 433, 19 L. Ed. 95; Veazie Bank v. Fenno, 8 Wall. 533, 19 
L. Ed. 483; Scholey v. Rew, 23 Wall. 331, 23 L. Ed. 99; Springer v. United 
States, 102 U. S. 586, 26 L. Ed. 253. The court in these cases held as in- 
direct, taxes upon carriages, bank notes, incomes, and successions. In 
1875, in the famous case of Pollock v. Farmers’ Loan and Trust Co., 157 
U. S. 429, 15 Sup. Ct. 673, the controversy was over an income tax de- 
rived from both real and personal property. The court found that a 
tax upon the income of property was in effect a tax upon the property 
itself, and that such a tax, whether on the income of real or of personal 
property is a direct tax merely because of its ownership. The fact that 
a tax upon personal property was now held to be a direct tax did not 
overrule the preceding cases, for, as has been pointed out in the case of 
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Hylton v. United States, supra, the tax was not upon the property itself 
(a carriage), but was rather an excise tax upon the expense of using 
the carriage. The Pollock case was extremely unpopular, and led finally 
to the adoption of the Sixteenth Amendment. Although it has been 
severely criticized (Riddle, The Supreme Court’s Theory of a Direct Taz, 
15 Micu. L. REv. 566), it remains the law to-day, and forms the basis 
for the decision in the principal case. Since the Pollock case, the test 
has been whether or not the tax was levied upon an article merely as an 
incident to its ownership. Taxes upon the use of the property or upon 
an incident of its ownership, such as the transmission of legacies or 
sales at business’ exchanges, have been consistently held indirect. Knowl- 
ton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747; Nicol v. Ames, 173 U. S. 509, 
19 Sup. Ct. 522; Patton v. Brady, 184 U. S. 608, 22 Sup. Ct. 493; Thomas 
v. United States, 192 U. S. 363, 24 Sup. Ct. 305; Billings v. United States, 
232 U. S. 261, 34 Sup. Ct. 421. 

The majority opinion in the principal case holds that the tax upon 
gifts inter vivos is indirect. The court says: “While taxes levied upon or 
collected from persons because of their general ownership of the property 
may be taken to be direct, ... this court has consistently held, almost 
from the foundation of the government, that a tax imposed upon a par~- 
ticular use of property or the exercise of a single power over property 
incidental to ownership, is an excise which need not be apportioned, and 
it is enough for present purposes that this tax is of the latter class. ... 
It is a tax laid only upon the exercise of a single one of those powers in- 
cident to ownership, the power to give the property owned to another.” 
Since in Knowlton v. Moore, supra, a tax upon the power to give property 
by legacy was held indirect, the court in the principal case holds that a 
tax upon the power to give property intcr vivos is correspondingly in- 
direct. 

However, the dissenting opinion of three judges also applies an 
analogy. Assuming that a tax upon the sale of an article, barring 
special circumstances, is a direct tax upon the article itself, it follows, 
says the dissenting opinion, that a tax upon the giving of an article is 
a direct tax upon the article itself. The conflict is, then, apparently not 
as to the rule but as to its application. It involves the inquiry: Which 
of the two analogies just outlined is the valid and correct one? In favor 
of the dissenting judges’ analogy it must be admitted that the giving of 
property is the exercise of power substantially different from the power 
of selling it; and the fallacy in their analogy, if any, is probably in hold- 
ing that a tax upon sales is a direct tax. This question has never been 
directly decided, although there is certain dicta to the contrary (Nicol 
v. Ames, supra), and this, no doubt, weakens the strength of the minority 
argument. 

On the other hand, however, it is equally difficult upon analyzing the 
majority’s analogy to see why, if a tax upon the transmission of property 
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by legacy is indirect, a tax on its transmission inter vivos should not be 
likewise indirect, and this analogy has the advantage of being based 
upon prior decisions, directly in point, as mentioned above. Knowlton v. 
Moore, supra. For this reason, and because of the fact that in no case 
since the Pollock case has the court declared a tax upon any incident of 
ownership a direct tax, it would seem that the majority opinion in the 
principal case has more authority and reason to sustain it. 


J. E. MULDER. 


CRIMINAL LAW—SELF-DEFENSE—THE DUTY TO RETREAT.—In the re- 
cent case of People v. Williams, —Ill.—, 169 N. E. 190, the defendant was 
indicted for the murder of one Thompson by shooting. This shooting oc- 
curred in a restaurant in which the defendant was working as a janitor. 
At the trial he pleaded self-defense. The court held that if one who 
is not the first assailant be put in apparent danger of his life or of 
great bodily harm, he need not attempt to escape, but may lawfully 
stand his ground and meet force with force even to the taking of his as- 
sailant’s life, if necessary or apparently necessary to save his own 
life or to prevent great bodily harm. 

Although under the early English law a plea of self-defense to a 
charge of homicide could not be availed of, and the jury was allowed to 
convict, thus leaving the prisoner to the mercy of the king, the plea 
was later accepted as a valid legal defense; and today it is almost an ax- 
iom of our law that a man who kills another in the necessary defense of 
himself from death or even serious bodily harm is excused and must be 
acquited when indicted. Commonwealth v. Mann, 116 Mass. 58; People v. 
Shorter, 2 N. Y. 193; and Wis. Stats. (1929) sec. 340.29. Whether or not 
there is a duty upon one who kills in self-defense to retreat when pos- 
sible, depends (1) on his part in bringing about the attack necessitating 
the homicide and (2) on the place where the homicide occurred. 

Where there is only a simple assault, although the one assaulted 
may stand his ground and resist force with force, it is necessary that 
he first retreat to the wall before he will be justified in taking the life of 
his assailant. 1 Hale, PLEAS oF CROWN, 479; 2 Bishop, CRIMINAL LAW 
(4th ed.) p. 345. This is probably on the theory that by continuing in 
the conflict, the assaulted loses his cloak of innocence and is also at 
fault. The rule then applies that if in the course of a sudden affray be- 
tween two persons, both of whom are equally guilty in the eyes of the law 
for engaging in the affray, one kills the other, he is guilty of at least 
manslaughter, if he does not first retreat as far as he can with safety, 
even though the killing was necessary to save the defendant’s life. 
Duncan v. State, 49 Ark 543, 6 S. W. 164; State v. Jones, 89 Iowa, 182, 
56 N. W. 427; People v. Constantino, 153 N. Y. 24, 47 N. E. 37. 
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Where the defendant was the original assailant, he can justify the 
killing of his adversary by making an honest endeavor to withdraw 
from combat, and by communicating his intentions to his adversary. He 
is not allowed to kill his adversary in self-defense, unless he has fairly 
notified him by his conduct that he has abandoned the contest; and if 
the circumstances are such that he cannot so notify him, it is his fault, 
and he must take the consequences. By this it is not meant that he must 
at all hazards make it actually known to his antagonist that he has 
withdrawn, for if his acts are such as would notify a reasonable man 
under the circumstances of the withdrawal, it is all that is required of 
him. Stoffer v. State, 15 Ohio St. 47; State v. Smith, 10 Nev. 106; Wal- 
lace v. United States, 162 U. S. 466, 16 Sup. Ct. 859; Clifford v. State, 58 
Wis. 477, 17 N. W. 304; Frank v. State, 94 Wis. 211, 68 N. W. 657. If 
the assailed party has eyes to see, he must see, and if he has ears to hear, 
he must hear. He has no right to close his eyes or deaden his ears. If, 
however, the party assailed was deprived by the nature or violence of the 
original attack of the capacity to perceive the withdrawal, the accused 
must at his peril bring home to the assailed the knowledge of his inten- 
tion to withdraw from the fight. People v. Button, 106 Cal. 628, 39 Pac. 
1073. 

But where the defendant did not contribute to the cause of the 
assault, the rule is practically universal that when he is attacked 
in his own dwelling, he is not required to retreat in order to invoke the 
benefit of the doctrine of self-defense. As to what constitutes a dwelling, 
see 21 MicH. L. REV. 99. There is apparently something sacred about 
the dwelling house. It is a man’s castle and his “last wall”. Carroll v. 
State, 23 Ala. 28; Jones v. State, 76 Ala. 8; People v. Newcomer, 118 Cal. 
263, 50 Pac. 405; State v. Patterson, 45 Vt. 308; Pond v. People, 8 Mich. 
150; Martin v. State, 30 Wis. 216. Such reasoning passes down to us from 
those periods in history when retreat from one’s dwelling was necessarily 
attended with increased peril. To-day, in a civilized country, for a man 
to leave his dwelling does not necessarily mean that he is forsaking a 
place of safety for one attended with danger, and hence the ancient 
reasons no longer sustain the rule. The rule has been extended to in- 
clude a place of business. Hill v. State, 194 Ala. 11, 69 So. 941; Enyart 
v. People, 67 Colo. 434, 180 Pac. 722. If the rule as regards the dwelling 
rests upon a sound foundation, such an extension seems logical, because 
the reasons for not requiring retreat from the home apply with equal 
force to the place of business. This might have been argued in the 
principal case. 

Where the accused was attacked in some place other than in his 
dwelling, the authorities are in dispute as to the “duty to retreat”. In 
Beard v. United States, 158 U. S. 550, 15 Sup. Ct. 962, it was held that if 
the accused, being in a place where he had a right to be, did not provoke 
the assault and had at the time reasonable grounds to believe and in 











502 WISCONSIN LAW REVIEW 


good faith helieved, that the deceased intended to take his life or do 
him great bodily harm, he was not obliged to retreat, nor to consider 
whether he could safely retreat, but was entitled to stand his ground and 
meet any attack upon him with a deadly weapon, in such way and with 
such force as under all the circumstances, he, at the moment, honestly 
believed, and had reasonable grounds to believe, was necessary to save 
his own life or to protect himself from great bodily injury. See in accord 
Carpenter v. State, 62 Ark. 286, 36 S. W. 900; Hammond v. People, 199 
Ill. 173, 64 N. E. 980; Runyan v. State, 57 Ind. 80; Commonwealth v. 
Eversole, 95 Ky. 623, 26 S. W. 816; State v. Bartlett, 170 Mo. 658, 71 S. 
W. 148; Rowe v. United States, 164 U. S. 546, 17 Sup. Ct. 172; Brown v. 
United States, 256 U. S. 335, 41 Sup. Ct. 501; Miller v. State, 139 Wis. 
57, 119 N. W. 850. 

A few years later, the same court, in Allen v. United States, 164 
U. S. 492, 17 Sup. Ct. 154, held that the prisoner was bound to retreat as 
far as he could before slaying his assailant. See in accord Springfield 
v. State, 96 Ala. 81, 11 So. 250; State v. McKinney, 5 Boyce (Del.) 128, 
90 Atl. 1067; United States v. Lewis, 111 Fed. 630; State v. Jones, 89 
Iowa, 182, 56 N. W. 427; Commonwealth v. Breyessee, 160 Pa. St. 451, 
28 Atl. 824; Commonwealth v. Drum, 58 Pa. St. 9. But compare Rowe v. 
United States, supra, decided one week before. Although the court at- 
tempted to distinguish the Allen case from the Beard case by showing 
that in the latter the assault upon the defendant occurred on his own 
premises, the two cases are apparently in conflict, each view receiving 
support from the different state courts. 

The doctrine enunciated in the Beard case in so far as it is based 
upon Erwin v. State, 29 Ohio St. 186, is criticized as a development from 
an erroneous distinction between excusable and justifiable homicide made 
by Sir Michael Foster in his essay on Homicide, published in 1762, and 
cited with approval by some of our courts. Beale, Retreat from a 
Murderous ‘Assault, 16 Harv. L. Rev. 567. 

Although it may be true that some courts support their decisions 
on what Professor Beale called an erroneous distinction between the two 
types of homicide (Hrwin v. State, supra), many other courts base their 
opinions on the ground that the retreat doctrine is unadaptable to our 
modern conditions and therefore should be abandoned. Miller v. State, 
139 Wis. 57, 119 N. W. 850. Another doctrine is suggested in State v. 
Gardner, 96 Minn. 318, 327, 104 N. W. 971, in which it is said: “The 
doctrine of ‘retreat to the wall’ had its origin before the general intro- 
duction of guns. Justice demands that its application have due regard 
to the present general use and to the type of firearms. It would be good 
sense for the law to require, in many cases, an attempt to escape from a 
hand to hand encounter with fists, clubs, and even knives, as a con- 
dition of justification for killing in self-defense; while it would be rank 
folly to so require when experienced men, armed with repeating rifles, 














$y, 









NOTES—RECENT CASES 503 


face each other in an open space removed from shelter, with intent to 
kill or do great bodily harm. What might be a reasonable chance for 
escape in the one situation might in the other be certain death. Self- 
defense has not, by statute nor by judicial opinion, been distorted, by an 
unreasonable requirement of the duty to retreat, into self-destruction.” 
But this seems to be in accord with the common-law rule that one need 
not retreat when retreat would increase one’s peril. It has been said that 
“...the tendency of the American mind seems to be very strongly against 
the enforcement of any rule which requires a person to flee when assailed, 
to avoid chastisement or even to save human life, and that tendency is 
well illustrated by the recent decisions of our courts, bearing on the 
general subject of the right of self-defense.” Runyan v. State, supra, 
at page 84. “It may be true that human life is sacred, but so is human 
liberty; one is as dear in the eye of the law as the other, .. . the wrongful 
and violent act of one man shall not abolish or even temporarily suspend 
the lawful and constitutional right of his neighbor.” State v. Bartlett, 
supra, at page 668. 

Professor Beale, who disagrees with the cases holding that one who 
is assaulted need not retreat, says in 16 Harv. L. REv. 567, 581: “The 
feeling at the bottom of such argument is one beyond all law; it is the 
feeling which is responsible for the duel, for war, for lynching; ...A 
really honorable man, a man of truly refined and elevated feeling, would 
perhaps always regret the apparent cowardice of a retreat, but he would 
regret ten times more, after the excitement of the contest was past, the 
thought that he had the blood of a fellow-being on his hands. It is 
undoubtedly distasteful to retreat; but it is ten times more distasteful 
to kill.” 

Granting Professor Beale’s argument, the courts are nevertheless 
prejudiced against the doctrine of retreat, holding that in a country where 
the right of personal liberty has always been upheld as inherently sacred, 
one who is in the right should not be forced by a wrongdoer to the dis- 
honor of a cowardly retreat. 

AARON LEVINE. 


INSURANCE—RISK OF LOSS ON VENDOR WHEN IN POSSESSION—VEN- 
DEE CANNOT RECOVER INSURANCE MONEY.—lIn the recent case of Apple- 
ton Electric Co. v. Rogers et al..—Wis.—, 228 N. W. 505, the defendants 
contracted to sell certain land with buildings thereon to the plaintiff. 
Prior to the date set for completion of the contract the buildings accid- 
ently burned, and the defendants, who had retained possession, collected 
certain insurance money in an amount exceeding the contract price. The 
defendants then offered to return to the plaintiff his down payment with 
interest thereon; but the plaintiff refused said offer and elected to carry 
out the contract. In this action the plaintiff sought to recover the pro- 
ceeds of the insurance money collected by the defendants. The court held 
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that the risk of loss fell on the defendants, since they were in possession; 
and that the defendants were, therefore, entitled to the insurance money, 
the vendee having had the right to rescind the contract. 

All courts agree that in an executory contract for the sale of realty, 
loss by fire should fall upon the owner; but the difficulty arises in de- 
termining the owner. There are two theories of ownership accepted by 
the courts: 

(1) An executory contract for the sale of land, so long as it remains 
executory, conveys in law no title to the land; and the rule at law is 
clear that the one having legal title at the time of the destruction by fire 
must bear the loss. Wells v. Calnan, 107 Mass. 514; Conlin v. Osborn, 
161 Cal. 659, 120 Pac. 755; Gould v. Murch, 70 Me. 288. In a few cases 
equity has adopted the legal view. Wilson v. Clark, 60 N. H. 352 and 
Libman v. Levenson, 236 Mass. 221, 128 N. E. 13, (both cases citing Wells 
v. Calnan, supra, with approval). In jurisdictions where this theory pre- 
vails the contract is held to be discharged by destruction of the buildings, 
if they be a material part of the consideration; and the vendee may re- 
scind the contract and recover back his payments. The legal view is based 
on the gounds that “In every contract for the conveyance of property 
there is an implied condition that the subject-matter of the contract shall 
be in existence when the time for the performance of the contract ar- 
rives.” Powell v. Dayton Railroad, 12 Ore. 488, 8 Pac. 544. Where the 
fire loss is comparatively small, specific performance with compensation 
is granted. Phinizy v. Guernsey, 111 Ga. 346, 36 S. E. 796. 

(2) The contrary view, exemplified by the leading English case of 
Paine v. Mellor, 6 Ves. Jun. 349, 31 Eng. Reprint, 1088, holds that the 
véndee, who is regarded in equity as the owner, must bear the risk of 
loss. This view represents the weight of authority in America. Sewell 
v. Underhill, 197 N. Y. 168, 90 N. E. 431, 27 L. R. A. (N. S.) 233, 18 
Ann. Cas. 795, 134 Am. St. Rep. 863; Fouts v. Foudray, 31 Okla. 221, 120 
Pac. 960, 88 L. R. A. (N. S.) 251, 30 Ann. Cas. 301; Obrien v. Paulsen, 
192 Iowa, 1351, 186 N. W. 440. Under this rule the vendee cannot, in 
ease of the destruction of buildings by fire, rescind the contract and de- 
mand his money back; but he must pay the remainder to the vendor. 
Persico v. Guernsey, 129 Misc. Rep. 190, 220 N. Y. Supp. 689. The Wis- 
consin Supreme Court in Wetzler v. Duffy, 78 Wis. 170, 47 N. W. 184, 12 
L. R. A. 178, citing Wells v. Calnan, supra, in its opinion, leaves unde- 
cided the question of what effect the destruction of the building would 
have had if an ineffectual deed had not been made. The decisions under 
the majority rule are based on various “reasons”: (1) “Equity regards 
as done what is agreed to be done”; (2) The doctrine of equitable con- 
version; (3) A situation analogous to mortgagor-mortgagee relationship 
is created; (4) Vendor holds the land in trust for the vendee and the 
vendee holds the purchase money in trust for the vendor. But these 
“reasons” all arise as a result of the right to specific performance exist- 
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ing between vendor and vendee in an executory contract for the sale of 
land. Wisconsin follows the equitable doctrine based upon the mort- 
gagor-mortgagee analogy. Church v. Smith, 39 Wis. 492; Button v. 
Shroyer, 5 Wis. 598. 

There are several theories as to when the risk of loss shifts from 
vendor to vendee in an executory contract for the sale of land: (1) The 
legal view that the risk remains on the vendor until conveyance of the 
legal title (Wilson v. Clark, supra); (2) The risk shifts to the vendee 
from the moment a binding contract exists which equity will specifically 
enforce (Paine v. Mellor, supra, and Pomeroy on EQUITY JURISPRUDENCE, 
sec. 2283); (3) Risk passes on the date specified for performance 
(Langdell, A Brief Survey of Equity Jurisdiction, 1 Harv. L. REv. 353, 
374), or when the vendor offers to perform (14 MARQUETTE L. REV. 183, 
186, in which the instant case is annotated); (4) Possession determines 
the risk (Williston on CONTRACTS, sec. 940); (5) Risk passes when the 
purchaser is put in default by offer of performance (6 CORNELL L. Q. 
111). The fundamental question is the intention of the parties. If that 
appears, it controls. If it does not appear, the courts should use as their 
criterion in adopting a rule of decision the probable intention of the parties, 
viz., that which would be the intention of the parties in most cases, espec- 
ially, if it would appear no more likely to work an injustice in the excep- 
tional cases than any other rule. When the parties stipulate, they usual- 
ly place the risk on the vendor. Brownell v. Board of Education, 239 N. 
Y. 369, 146 N. E. 630, 37 A. L. R. 1319. In the instant case the vendor was 
in possession at the time of the loss and the court adopts Professor Wil- 
liston’s theory that possession should determine the risk. It is interesting 
in this regard to note that the writer of a note in 2 WISCONSIN LAW RB 
VIEW 174, advocates the rule of placing the loss on the party in possession, 
and goes on to say, “...it is difficult to say how this question will be de- 
cided when it comes up before the court.” Possession has not been a mater- 
ial consideration in determining upon whom the risk of loss rests in a court 
of equity (Pound, The Progress of the Law, 33 HARv. L. REv. 826; Vanne- 
man, Risk of Loss, 8 MINN. L. REV. 128); and it would seem that the in- 
stant case has gone farther than any other case in following this dis- 
tinction. But see Wicks v. Bowman, 5 Daly (N. Y.) 225. Also Good v. 
Jarrard, 98 S. Car. 229, 76 N. E. 698, 43 L. R. A. (N. S.) 383, with a 
comment thereon in Page on CONTRACTS, sec. 3298 and Williston on Con- 
TRACTS, sec. 940. 

Passing now to the law of insurance, it may be said that under a con- 
tract for the sale of land both the vendor (Hamilton v. Ins. Co., 98 Mich. 
535, 57 N. W. 735) and the vendee (Elliot v. Ashland Ins. Co., 117 Pa. 
St. 548, 12 Atl. 676) have insurable interests, the former to protect his 
security and the later as owner under insurance law—at least if he is 
not in default. Friede v. Mercury Ins. Co., —Wis.—, 228 N. W. 749. The 
point of conflict arises as to the proper disposition of insurance money 
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which is payable under a policy held by the vendor for his benefit on 
buildings which are burned. The leading case is Rayner v. Preston, L. R. 
18 Chan. Div. 1, which established the principle that the purchaser can- 
not recover any of the insurance money received by the vendor after the 
destruction of property, because an insurance contract is purely a per- 
sonal obligation between the vendor and the underwriter to which the 
vendee is not a party; and that even though the vendee be the owner in 
equity (citing Paine v. Mellor, supra), the insurance contract did not 
run with the land for his benefit. The theory has been advanced that 
under modern business conditions the contract of insurance is annexed 
to the land and runs with it. Vance, 34 YALB L. J. 8. This view, how- 
ever, is criticized in 25 Cou. L. REv. 478, as unsound because of the 
frequency with which vendees insure or take assignments of insurance 
policies. The instant case cites Rayner v. Preston, supra, with approval 
and follows its result. Few American courts, however, have followed 
this doctrine (White v. Gilman, 138 Cal. 375, 71 Pac. 436 and Zenor v. 
Hayes, 228 Ill. 626, 81 N. E. 1144); and the weight of authority holds 
that where the loss would, in the absence of insurance, fall upon the pur- 
chaser, he may, if ready, able, and willing to complete his contract, re- 
quire the insurance money to be used toward the reduction of the unpaid 
purchase money, although the contract was silent as to insurance. Skin- 
ner & Sons Co. v. Houston, 92 Md. 68, 48 Atl. 85; Williams v. Lilley, 67 
Conn. 50, 34 Atl. 765, 37 L. R. A. 150; and Russell v. Elliot, 45 S. D. 
184, 186. N. W. 823, 22 A. L. R. 557, which is approved in 6 MINN. L. 
REV. 607. Brady v. Welsh, 200 Iowa, 44, 204 N. W. 235, 40 A. L. R. 603, 
on facts analogous to the instant case, held that where the vendee has 
paid the full purchase price, he may recover insurance money in the 
hands of the vendor. See 35 YALE L. J. 240. 

Rayner v. Preston, supra, is undoubtedly sound insurance law, and 
there should be no temptation to depart from it, once it is decided that 
the vendor, who has the insurance, also has the risk of loss. “Where the 
risk of loss remains on the vendor under an executory contract, as it does 
in some jurisdictions, he is justly enough allowed to retain the insurance 
money.” Vance, 34 YALE L. J. 87, 90. And it is se held where the parties 
have stipulated that the risk is to be on the vendor (Brownell v. Board of 
Education, supra) ; and, likewise, when the risk is on the vendor because 
the vendee has an option only. Strong v. Moore, 105 Ore. 12, 207 Pac. 
179, 23 A. L. R. 1217; Clark v. Burr, 85 Wis. 649, 55 N. W. 401. But when 
the risk is on the vendee under the municipal law, and it is the vendor 
who has the insurance, the American courts that followed Paine v. Mel- 
lor, supra, on risk of loss, could not bring themselves to follow Rayner v. 
Preston, supra, on the insurance law, which, together, with Castellain v. 
Preston, 11 Q. B. D. 380, would leave the vendee to bear the loss, the in- 
surance company paying nothing. On its facts, the instant case does not 
decide where the risk of loss would be if the vendee were in possession. 
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The theory of the court appears to be that the risk in such a case would 
be on the vendee; and, since Rayner v. Preston is approved as insurance 
law, the implication is that the Wisconsin court would not follow the 
majority of the American courts in holding that the vendor takes the 
proceeds of the insurance as trustee for the vendee. 

In Rayner v. Preston, supra, Brett, L. J., and Cotton, L. J., quaere 
whether the insurance company might not compel the vendor to refund. 
Their doubts were soon satisfied, for in Castellain v. Preston, supra, it 
was held that the underwriter having paid the insurance to the vendor 
may, through the doctrine of subrogation, recover such money where the 
vendee paid the full purchase price to the vendor, for the latter suffered 
no loss. As a matter of insurance law founded upon insurance as in- 
demnity rather than gambling, the result reached by the English court 
is sound (11 Iowa L. BULL. 73); for insurance is a mere personal con- 
tract to pay a sum of money by way of indemnity to protect the inter- 
est of the insured. Cromwell v. Brooklyn Fire Ins. Co., 44 N. Y. 42, 47, 
4 Am. Rep. 641; Place v. Norwich & N. Y. Transp. Co., 118 U. S. 468, 
504, 6 Sup. Ct. 1150. Although the English rule of Castallain v. 
Preston, supra, has not been followed in the United States (Michael v. 
Ins. Co., 171 N. Y. 25, 63 N. E. 810; Foley v. Ins. Co., 152 N. Y. 131, 46 
N. E. 318), a few courts apparently regard the rule favorably. Wilson 
v. Hill, 3 Mete. (Mass.) 66; King v. Preston, 11 La. Ann. 95; Chicago, 
St. Louis and N. O. R. R. v. Pullman Car Co., 139 U. S. 79, 88, 11 Sup. 
Ct. 490. See Richards on INSURANCE LAW, p. 67 and 28 CoL. L. REV. 202. 
In Godfrey v. Alcorn, 215 Ky. 465, 284 S. W. 1094, 51 A. L. R. 925, where 
the vendor collected insurance money and assigned purchase money notes 
for the balance due from the vendee under the contract of sale to the 
underwriter, it was held that to enforce payment of the notes by the 
doctrine of subrogation would work an inequitable result against the 
vendee and allow the vendor more than he was justly entitled to. It has 
been said “... that in the United States, at least, the insurer’s right of 
subrogation will be limited to those rights which the insured may have to 
recover compensation from some third person because of some tort or 
contract liability arising out of the loss and not merely collateral to it.” 
Vance on INSURANCE, pp. 424-425. Castellain v. Preston, supra, is no 
longer followed even in England, for a statute in 1922 (12 & 13 Geo. V. 
c. 16, sec. 105) provided that the purchaser could recover such money. 
This statute did not abrogate the rule as to risk of loss or the principle 
of subrogation to collateral rights, but it did provide an indemnity to 
the purchaser. 

The basic principle of fire insurance is indemnity, i. e., compensation 
for loss by fire (Stanhilber v. Insurance Co., 76 Wis. 285, 45 N. W. 
221); and in the recent Wisconsin case of Ramsdell v. Ins. Co., 197 Wis. 
136, 221 N. W. 654, the court applied the doctrine of indemnity very 
strictly. In that case “... the plaintiffs leased a building for a term of five 
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years. By the terms of the lease the lessee was permitted to repair or 
remodel the building at his own expense. The lessee remodeled the 
building and insured his interest therein. The lessors insured their in- 
terest in the three defendant companies. A fire occurred, damaging the 
building. The lessee restored the building and brought suit on its policy. 
The lessors also brought separate actions on their policies, which actions 
were consolidated for trial and tried with the lessee’s action. The low- 
er court allowed the lessee to recover the full amount of the loss and the 
lessor to recover the full amount of his insurance, prorated among his 
three insurers. The lessee’s insurer paid the judgment covering full loss. 
The lessors’ insurers appealed. The Wisconsin Supreme Court reversed 
the judgment on the ground that the lessor had sustained no fire loss.” 
5 WISCONSIN LAW REVIEW 235. In the instant case the insurable value of 
the property and the proceeds received on the policy were greatly in excess 
of the contract price. It may be said, nevertheless, that since the vendor 
has sold and received as much as he would have received had there been 
no fire, he has suffered no loss. On that theory the insurer should re- 
cover back its entire payments. Considered, however, as a security trans- 
action, a mortgagor-mortgagee relation, the vendor as mortgagee would 
recover the full amount of his policy and the insurer would be subro- 
gated to his claim against the vendee for the purchase price. On this 
theory the insurer should recover only the purchase price. In the instant 
case the vendor has recovered both the insurance money and the contract 
price; and, therefore, besides suffering no loss he has made a gain which 
is contrary to the theory of insurance as indemnity. Since the court has 
gone as far as to hold that the vendee cannot recover the proceeds of the 
policy in the vendor’s hands, it would seem to be an open question 
whether the vendor may retain both the purchase money and the insur- 
ance money. The English rule of Castellain v. Preston, supra, allowing 
the insurer to recover everything in excess of the actual loss to the in- 
sured, would offer a solution, if that case may be extended to a situation 
where the vendee’s performance is voluntary though not gratuitous; but 
the American courts frown on that rule. In Ramsdell v. Ins. Co., supra, 
the court apparently extended the doctrine of subrogation to a collateral 
benefit which was not only voluntary but gratuitous; at least in the 
sense that there was no quid pro quo from the vendor to the vendee upon 
the vendee rebuilding. Quaere whether Ramsdell v. Ins. Co. might be ex- 
tended to embrace the instant case, thereby allowing the insurance com- 
pany to recover from the vendor everything in excess of his actual loss; 
or whether it shall be limited to its particular facts? 


VERNON SWANSON. 
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PRACTICE—NEW RULES OF FEDERAL CIRCUIT COURT OF APPEALS FOR 
SEVENTH CIRCUIT.—The United States Circuit Court of Appeals for the 
Seventh Circuit, of which Wisconsin is a part, has recently promulgated 
a very complete revision of its rules. As the practice there laid down dif- 
fers in many respects from that in the Wisconsin Supreme Court, a note 
of the principal differences and of the changes in these rules will be of 
interest to Wisconsin lawyers. 

Admission to practice before the court may be had by one admitted 
before the supreme court of his state, provided that no one shall be ad- 
mitted “ ... until he has passed such examination as is satisfactory to 
the court touching his character and fitness.” 

Exception to the judge’s charge must be taken before the jury re- 
tires. This does not change the previous practice, but it is the first time 
that this has been definitely stated in the rules. The rejection of oral 
testimony cannot be assigned as error unless a statement of the sub 
stance of what the witness is expected to testify is brought to the attention 
of the court wi.ile the witness is on the stand. The old rule required in 
such a case that a written statement of such matter be filed with the clerk. 

The evidence in the bill of exceptions must be stated “ ... in con- 
densed and narrative form, save as a proper understanding of the ques- 
tions presented may require that parts of it be set forth otherwise.” 
And, although not mentioned in the rules, the court has held that if the 
evidence is not so stated it may refuse to consider it at all. See McHale 
v. Hull, 16 Fed. (2d) 781. 

As the writ of error has been abolished all cases go up by appeal. 
Reference is made to the procedure laid down in the new rules of the 
Supreme Court of the United States. The appellant must present to the 
trial judge his petition for appeal accompanied by his assignments of 
error and a cost bond. The judge allows the appeal, approves the bond, 
and signs the citation which is then served on the attorney for the ap- 
pellee. The assignments of error, when they relate to the admission or 
rejection of evidence, must “ . . . quote the full substance of the evidence 
admitted or rejected, unless the court shall order that page references in 
lieu of quotations be made.” In an assignment as to the charge the ob- 
jectionable part must be set out in full. 

The transcript of the record is printed under the supervision of the 
clerk of the Circuit Court of Appeals. 

Briefs follow the size of the printed record, i.e., 6~% by 10 inches, 
as compared with the 7 by 9 of the Wisconsin briefs. The type must be 
not smaller than 12 point. Our supreme court allows 10 point, and the 
Supreme Court of the United States 11 point. The appellant’s briefs are 
to be bound in light yellow covers and those of the appellee in light blue. 
Both briefs shall have printed on the cover, in addition to the usual de- 
scriptive matter, the names and addresses of counsel on both sides. 
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Briefs must be preceded by « summary of the argument substan- 
tially the same as that required by the Wisconsin Supreme Court. They 
shall also contain the following: “A Statement of the Facts”, “The Con- 
tested Issues”, “Errors Relied Upon”, and “Argument”. The statement of 
facts must be “concise”, and “without argument or comment”. If there 
is controversy respecting the facets, each version shall be stated. The 
portions relating to the contested issues and the errors relied upon must 
contain page references to the transcript where the rulings and assign- 
ments of error are found. The first part of the argument shall state 
the propositions of law relied on, with citation of authorities in support 
of each. Where more than three cases are cited to a given proposition, 
the three most relied on shall be cited first and be printed in bold-faced 
type. In citing cases the official reports shall be used, but, except for 
cases from the Supreme Court of the United States and from the 
states comprising the circuit, the use of additional citations from un- 
official reports is recommended. The appellee’s brief shall discuss the 
points, so far as practicable, in the order in which they appear in the 
brief for appellant, with page references to appellant’s brief where the 
proposition is discussed. 

Review of the decisions of the United States Board of Tax Appeals 
is governed by special rules. Such review shall be by verified petition 
which shall set forth briefly the nature of the controversy and which 
shall contain assignments of error. If error is assigned to the admission 
or rejection of evidence or if it is claimed that a finding of the board is 
unsupported by any evidence, a statement of evidence similar to that 
required in a suit in equity must be prepared. Such statement must be 
completed so that the clerk of the board may make his return within 60 
days from the filing of the petition with him, unless such time is extended 
by a member of the board or by the Circuit Court of Appeals. Notice of 
the filing of the petition must be given the opposite party. 

The court has sessions beginning on the first Tuesday in October and 
the second Tuesdays in January and April. Calendars are prepared con- 
taining cases in which the briefs on both sides have been filed seven days 
before the beginning of the session. At the beginning of each session 
the calendar is called and cases are set down for oral argument on days 
certain. Submission on briefs is not allowed. 

JOHN B. SANBORN. 


SPECIFIC PERFORMANCE—CONTRACTS IN WHICH ONE PARTY HAS 
RIGHT TO CANCEL—DOCTRINE OF MUTUALITY.—In the successive editions 
of Fry on SPECIFIC PERFORMANCE, the first edition of which appeared in 
1848, there is included the statement that in order for a court to give 
specific performance of a contract, the contract must be such that at its 
inception either party could have obtained specific performance. In 
other words the remedies must be mutual at the time the contract is en- 
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tered into. Fry, SPECIFIC PERFORMANCE (6th ed.) 219, 223. Up to 1900 
the courts, almost without exception, applied this doctrine. But as fact 
situations arose wherein the courts found that a strict application of the 
rule would precipitate harsh and inequitable decisions, they refused to 
follow it in every case and as a result many exceptions to the rule be- 
came established. Soon the rule, together with the many exceptions to 
it, became unwieldy and confusing. At the beginning of the present 
century this confusion had provoked a study of the rule, which study in 
turn resulted in criticisms of the artificiality of the doctrine, by courts 
as well as by text writers. 

In 1887 Professor Langdell described the rule as “obscure in principle 
and in extent, artificial, and difficult to understand and to remember”. 
1 Harv. L. Rev. 104. In 1901, William Draper Lewis began a series of 
articles in which he severely criticised the doctrine as enunciated by Fry. 
Mr. Lewis pointed out that Fry had little authority for his statement. 
These articles give a complete history of the rule and point out the fal- 
lacy on which it appears to have been founded. Defense of Lack of 
Mutuality, 40 AM. L. Rec. (N.S.) 270,383,447,507; 41 ibid. 251,329; and 
42 ibid. 591. In 1903 Dean Ames wrote a criticism of the doctrine, taking 
a view similar to that of Lewis. Dean Ames stated eight exceptions to 
Fry’s rule, and suggested the following as the correct doctrine: “Equity 
will not compel specific performance by a defendant if, after perform- 
ance, the common law remedy of damages would be his sole security 
for the performance of the plaintiff’s side of the contract.” Mutuality 
in Specific Performance, 3 Cou. L. REv. 1, 3. This and the broader doc- 
trines it suggests have been characterized as mutuality of performance 
as distinguished from mutuality of remedy. Pomeroy offered the fol- 
lowing: “If, at the time of the filing the bill in equity, the contract be- 
ing yet executory on both sides, the defendant, himself free from fraud 
or other personal bar, could not have the remedy of specific performance 
against the plaintiff, then the contract is so lacking in mutuality that 
equity will not compel defendant to perform but will leave the plaintiff 
to his remedy at law.” 6 Pomeroy, EQUITY JURISPRUDENCE (1st ed.) 
sec. 769. 

Because the rules of Pomeroy and Ames do not require that the 
mutuality of the contract be judged at the time of the inception of the 
contract, they include a great many of the exceptions to Fry’s rule. But 
notwithstanding their efforts, a completely comprehensive statement of 
the doctrine had not been formulated, for the courts were giving relief 
in a large number of cases similar to Lumley v. Wagner, 1 De G. M. & G. 
604, where an actress, baseball player, or other person whose services 
are unique, is compelled to refrain from performing for any one else, 
though he cannot be compelled to perform for plaintiff, and though the 
plaintiff cannot be specifically compelled to employ him for the full term 
of the contract, and in which it is evident that after performance by the 
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defendant, the defendant would be powerless to make the plaintiff 
specifically perform. 

For a period of thirteen years nothing of importance appeared on 
the subject. Some courts submitted to the reasoning in the above men- 
tioned articles, but a great many courts continued to pay lip service to 
Fry’s rule while contriving to decide the case before them on some other 
ground. In 1916 Harlan F. Stone traced the history of the doctrine in 
New York. The “Mutuality” Rule, 16 Cot. L. Rev. 443. In the same 
year Barry Gilbert in Some Old Problems in a Modern Guise, 4 CAL. 
L. Rev. 114, hinged a discussion of the doctrine of Lumley v. Wagner, 
supra, on modern baseball contracts. Professor Gilbert offered the fol- 
lowing formula: “Equity will not compel specific performance by a de- 
fendant if after performance by the defendant it is either certain or 
probable that the defendant will have to resort to the common law 
remedy of damages to secure performance of the plaintiff’s side of the 
eontract.” Professor Durfee of Michigan, in Mutuality in Specific Per- 
formance, 20 MIcH. L. REv. 289, made a general survey of the subject 
and of earlier commentaries and pointed out the difficulty of trying to 
confine practical justice within the narrow bounds of a rule as mechan- 
ical as those which some writers had attempted to frame. In 1927 Pro- 
fessor Cook, in The Present Status of the “Lack of Mutuality”’ Rule, 36 
YALE L. J. 897, likewise pointed out that it is impossible to state a rule 
on the subject, or, indeed, on the law in any given field, that is final and 
eapable of automatic application. 

As above stated, the courts, even when paying lip service to the so- 
ealled rule, had evaded it. Some courts frankly expressed an inability to 
state a rule of mutuality and based their decisions on a balance of 
equities. Thus, in 1909, Burch, J., said: “Manifestly it is just and equit- 
able and will thwart a fraud now to decree specific performance in the 
plaintiffs’ favor, and manifestly it would be unjust and inequitable and 
would allow the perpetration of a fraud not to do so. That is sufficient. 
If scientific or other considerations demand a formula governing the 
subject, whoever needs can phrase one on that basis.” Zelliken v. Lynch, 
80 Kan. 746, 751, 104 Pac. 563, 46 L. R. A. (N.S.) 659. And in 1922 
Cardozo, J., said: “What equity exacts today as a condition of relief is 
the assurance that the decree, if rendered, will operate without injustice 
or oppression either to plaintiff or to defendant. . . . Mutuality of rem- 
edy is important in so far only as its presence is essential to the attain- 
ment of that end. The formula had its origin in an attempt to fit the 
equitable remedy to the needs of equal justice. We may not suffer it to 
petrify at the cost of its animating principle.” Epstein v. Gluckin, 233 
N.Y. 490, 135 N.E. 861. 

Michigan was an early endorser of the doctrine of mutuality. 
Chambers v. Livermore, 15 Mich. 381. Although there have been in 
that state not only dicta endorsing “the lack of mutuality” of remedy 
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rule but also several decisions based in part upon it, yet until recently 
there was no decision founded entirely upon it. In fact it was thought, 
after the decision in Reo Motor Car Company v. Young, 209 Mich. 578, 
177 N.W. 249, that the state had aligned itself with those courts and 
writers who had renounced the doctrine. There the court said: “It is 
undoubtedly true that a technical rule has been announced by text writ- 
rs and courts that the remedy by specific performance must be mutual 
in order to make it available to either party; that is, unless the remedy 
is open to both, it is open to neither. . . .so numerous and so varied 
have been the exceptions . . . tacked on to the rule that it is at the pres- 
ent time of little force as a rule.” However, in the recent case of Harmon 
v. Muirhead et ux., 247 Mich. 614, 226 N. W. 713, the court based its en- 
tire decision on the ground that the contract was lacking in mutuality. 
In this case the plaintiff vendee sought specific performance of a contract 
for the sale of land for $40,000, having paid $1,000 to the defendant 
vendors on the reduction of the contract to writing. The contract, 
which recited that the vendors were engaged in litigation affecting the 
title of the land in question, was made contingent on the vendors’ ability 
to establish good title, the vendee having the right, if the vendor failed 
to establish good title to the land within a year from the date of the con- 
tract, thereafter to take back his $1,000 payment and to cancel the con- 
tract. This bill was filed fifty-two days after the expiration of the year 
above mentioned. 

The court reversed the decree for the plaintiff and ordered his bill 
dismissed, solely on the ground of “lack of mutuality” of “obligation” 
and of “remedy”, with no explanation of the meaning of those words. 
The court said: “Specific performance is a matter of grace, not of right 
. . .Vendors failed to establish good merchantable title to the land des- 
cribed in the contract within one year from its date. If prevailing values 
deflated, plaintiff could refuse to take the land and take back his 
thousand dollars; if values inflated, he could take the property and pay 
the agreed price, the thousand dollars to apply thereon. Plaintiff was 
bound or not bound at his option. Defendants were bound in any 
event. There was no such mutuality of obligation and of remedy as to 
entitle plaintiff to specific performance.” 

Since it is obvious that the court construed the contract as a valid 
agreement containing a condition subsequent that was for the benefit 
of the vendee alone, it would seem that the only possible meaning which 
the court could have given to the phrase “mutuality of obligation” is 
that for each promise of one party to a contract there must be a recip- 
rocal promise on the part of the other party. See 1 Page on CONTRACTS, 
sec. 565; 3 Williston on Contracts, sec. 1433; and 1 Williston on Con- 
TRACTS, sec. 140. The court forgets that “. . . a clear distinction must 
be drawn between mutual promises as consideration sufficient to sustain 
a contract and mutuality as that term is used in the law of contracts re- 
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lating to specific performance. While the two propositions rest upon 
entirely different bases, the one is frequently mistaken for the other.” 
Ullman v. Bee Hive Dept. Store, 193 Wis. 350, 214 N.W. 349. The result 
of the instant case is that “Relief is refused, not because the court is un- 
able to secure such performance as is due from the plaintiff while he 
elects to keep the contract alive, but because the court is unable to com- 
pel the plaintiff to do something he had never contracted to do...” 
Pomeroy, Specific Performance of Contracts, 1 ILL. L. BULL. 117, 136. 
The court seems to have fallen into the error of those cases having to do 
with contracts terminable upon notice, the rule of which “... dates 
from a dictum in Marbee Co. v. Ripley (1870) [10 Wall. (U.S.) 339, 359] 
and the decision in Rust v. Conrad (1882) [47 Mich. 449].” Ibid. Indeed, 
the court cites the latter case as authority, although its effect was so 
detrimental that a statute was enacted to nullify it. See Laws of Michi- 
gan 1883, Act No. 73; Grummett v. Gingrass, 77 Mich. 369, 43 N.W. 999. 
See also Schofield, 3 ILL. L. Rev. 43 and 601; Gilbert, Some Old Problems 
in a Modern Guise, 4 CAL. L. REV. 114. Here the court construes the con- 
dition as being for the benefit of the vendee alone, the contract apparently 
expressly so stipulating, and yet denies the plaintiff specific performance 
because defendant did not have the same right to rescind. The New 
York court reached a contrary result where a condition was construed to 
be for the benefit of the vendee alone. Catholic Society v. Oussani, 215 
N.Y. 1, 109 N.E. 80. The result is suggestive of the case in which the 
New York court refused a vendee specific performance, due to a lack of 
mutuality caused by the fact that the vendor had waived his right to 
specific performance by an express provision of the contract. Wadick 
v. Mace, 191 N.Y. 1, 83 N.E. 571. The court there felt that the parties 
must have contracted with reference to the doctrine of mutuality, so 
that a waiver of a right by one would be intended to release the other. 
See Stone, The “Mutuality” Rule, 16 Cot. L. Rev. 443. 

It is difficult to find a lack of mutuality of “obligation” under the 
Michigan decisions. In Edgar v. Hewett Grain & Provison Co., 230 
Mich. 168, 171, 202 N.W. 972, the court said: “. . . if the right to refuse 
performance rests on some other reason than the will of the party, if 
the causes specified are not confined in the mind of the one party, but 
are open to the observation of the other so that a court or jury 
may determine them, the contract is not lacking in mutuality but is 
binding and enforceable.” In another case before the same court in 
which one party to the contract had the right to cancel by giving notice, 
the court upheld the contract. Farmers’ Handy Wagon Co. v. Newcomb, 
192 Mich. 634, 159 N.W. 152. The instant case, however, is much closer 
than the Newcomb case for the condition here is clearly beyond the con- 
trol of the party to be benefited by it. Thus, if the defendant in this case 
had succeeded in establishing good title within the period stipulated, a 
contingency which the plaintiff presumably could not prevent, mutuality 
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of obligation would then have been obvious. If the contract did not lack 
mutuality of “obligation”, except in the sense suggested, and the court 
does not intimate that it was not perfectly valid at law, did it lack mu- 
tuality of “remedy”? Under the spirit of Fry’s rule there was no such 
mutuality, for, although there was mutuality of both “obligation” and of 
“remedy”, as those phrases are used, at the inception of the contract and 
during the year, this was not true at the expiration of the year and 
during the interval when plaintiff had the right to rescind. Under all 
rules of mutuality of “performance”, however, there clearly was mutual- 
ity, for from the moment that plaintiff sought performance he was un- 
doubtedly bound, and the fact that he previously had had a right of 
rescission became immaterial as in cases involving the statute of frauds, 
previous full performance by plaintiff, etc. It would seem equally clear 
that plaintiff was entitled to specific performance if the doctrine of 
mutuality be considered as “. . . own brother to the doctrines of hard- 
ship and of completeness, all deriving from the same fundamental con- 
cepts of equity.” Durfee, Mutuality in Specific Performance, 20 MICH. 
L. REv. 289, 294. Under such a doctrine the situation would be consid- 
ered as of the time the remedy was sought. 

The persistence of courts, however, in denying relief in cases where 
the plaintiff had the right to terminate the contract at will, or on notice, 
or on other terms, even though somewhat a result of “. .. accepting 
general and obscure statements of results and substituting them for 
reasons in the decision of judicial questions . . .”, 11 Iowa L. REv. 69, 
persuades one to re-examine the facts of cases to see whether there is not 
back of the court’s decision, a feeling of fairness based on a principle 
that may yet emerge to justify the decisions. The court may really be 
evaluating the promises. See 27 Cot. L. Rev. 178. It is possible in the 
instant case that the court might have construed the condition as for the 
benefit of both parties, for the court says that the contract “. .. was 
made contingent on vendors establishing a good merchantable title . . .” 
in litigation then pending and referred to in the contract. Sufficient 
facts are not given in the report to justify comment on this score. But 
it would seem that if it was a sense of fairness that dictated the result, 
or if the court felt that there was such a disparity in the value of the 
promises as to make the contract oppressive, candor should have com- 
pelled the court rather to place its decision on the honest, if vague and 
indefinite, grounds upon which Burch, J., and Cardozo, J., acted, supra; 
that is, that the decree sought would have operated with “injustice or 
oppression”, than to be seduced by “. . . one of those inexact terms which 
sound so well and which mean so many different things, that its use 
confuses more than it aids”. 1 Page on CONTRACTS, sec. 565. 


SAN W. Orr. 
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